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PREFACE TO THE SECOND REVISED EDITION 


The book has been out of stock for the last three years: 
but as I was otherwise engaged, it was not possible to re- 
vise it in time and again, it would not have served any use- 
ful purpose had not the book been brought uptodate in 
respect of new developments in the country. 


I have been favoured with appreciative remarks by a 
number of my fellow-workers in the field of Indian consti- 
tutionalism in the past and I put before them this revised: 
edition with a fervent hope that their appreciation of the 
book will remain undiminished. 


Utkal University, 
Bhubaneswar (Orissa) S. C. DASH.. 
The ist July, 1967 
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PREFACE TO THE FIRST EDITION 


“The Constitution of India : A comparative study” jis. 
the ultimate shape taken by my dissertation on “Compari- 
son of the Fundamental Features of the Constitution of the 
Indian Union with those of the Constitutions of the United 
Kingdom, the United States of America, Weimar Germany 
and the West German Federation” submitted to the Free 
University, Berlin which awarded to me the degree of Doce- 
tor of Philosophy in 1954. This dissertation was the pro- 
duct of my labours under the guidance of that world- 
famous constitutional jurist, Dr. Ernst Fraenkel, Professor 
of Comparative Government at the Berlin University who 
accepted me as a student under a contributory scholarship 
given by the Government of India under the Indo-German 
Industrial Co-operation Scheme. 

In framing the Constitution of India, the Constituent 
Assembly derived their knowledge from all modern cons- 
titutions and particularly from those of the United King- 
dom, the United States of America and Germany. Reter- 
ences were also made to the constitutions of Eire, Burma, 
Japan and Australia and in some respects, materials have 
also been borrowed from them. For a proper appreciation 
of the provisions of our Constitution, one should therefore 
view them from a comparative angle and not merely from 
a descriptive or analytical point. 

Study of comparative government is not very old in 
this country. Even constitutional law of India is in a pro- 
cess of evolution. Not much reliable literature has been 
published on our Constitution and a writer has necessarily 
to glean materials from publications on other constitutions 
in order to prove his theses. Even the Supreme Court of 
India follows this practice and to emphasise on the unity 
underlying different systems of jurisprudence, the Court in 
their judgments have freely borrowed from the judgments 
of the United States Supreme Court, the House of Lords 
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and the Judicial Committee of the Privy Council. As one 
analyst of our Constitution says, “Our Constitution is not 
the product of any agreement between the component units 
nor the result of any revolution; it is deliberate and _cool- 
headed product of a group of eminent men assembled in 
the Constituent Assembly who prepared a draft after ran- 
sacking all the known constitutions of the world”. This 
explains why I chose to make a comparative study of the 
Constitution of India. 

This book does not cover the Constitution in entirety; 
it takes into account only common features of all Constitu- 
tions and as such, the Constituent Assembly, the form of 
the Constitution and the metnod of its amendment, Federa- 
lism: theoretical, legislative, financial, administrative and 
modern developments, Parliament: Organisation, Bicame- 
ralism and functions, Executive: Head of the State, and tha 
Cabinet, Judiciary: Principles and Structure of Judicial 
Organisation’ and the problems of Judicial Review and 
Fundamenta! Rights in their philosophical and material as- 
pects, have been brought under discussion. The Parts 

: dealing with the State Constitution have been left out cof 
consideration on account of being local in character, 


In this book, I have tried to make a critical assessment 
of different aspects of the Constitution with a view to find- 
ing out points of similarity and distinction with foreign 
constitutions from which we have deliberately borrowed 
and praises or criticisms have not been bestowed on discri- 
minating basis. This comparative discussion makes no 
summary, avoids® whatever Indian literature exists either 
of hostile criticism or partisan glorification, goes into the 
root of every concept and establishes in the light of foreign 
governments, to what extent the Constitution of India is of 
a piece with the rest and shows that if a Western country 
would have drawn up a constitution in 1946-49 for condi- 
tions and circumstances analogous to those then prevailing 
in India, she could not have done anything otherwise. The 
Constitution of India is a modern document reflecting the 
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ideas and ideologies of the present age. The Constitution pro- 
vides a vast field for research and every one of the aspects 
treated by me could have been the subject of an indepen- 
dent dissertation. My apology for choosing such a wide 
field was to present our Constitution to the foreign readers 
in their own light and to present to my countrymen .their 
Constitution in the context of foreign constitutions. It was 
an ambitious enterprise but my labours will be amply re- 
warded if at least one reader is successful in appreciating 
Cur Constitution in its proper perspective. 


Ravenshaw College, 
Cuttack (Orissa), India SIIREERAM CHANDRA DASH 


The 10th December, i959. 
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D 
CHAPTER 1 
HISTORICAL BACKGROUND 


GEOGRAPHICAL BASIS 


New India, constitutionally christened as India, that is, Bharat, 
is officiallydescribed as the Indian Union in order to distinguish 
it from old India, which was partitioned into two segments on the 
15th of August, 1947 and to emphasise the integration of all terri- 
tories within its geographical boundaries, including those which 
were under the autocratic regime of the Indian States Rulers. 
India is sometimes designated as a sub-continent; in respect of 
physical features, climate, rainfall, river systems, race, religion, 
language and occupation, it easily stands as an epitome of the 
world. All kinds of diversities are seen within the Indian terri- 
tory and that all these diversities have been welded into an un- 
common unity under one common Government and the entire 
Nation marches steadily into an era of prosperity and peaceful 
existence in the world, is an eloquent testimony to the glorious 
traditions she has inherited from the past. 

The Union of India covers an area of 1,178,995 square miles 
and extends from the north to the south for a distance of 2,000 
miles and from east to west nearly 1,700 miles. She is roughly 
two-thirds of the size of Europe excluding the U.S.S.R. or thirteen 
times that of Great Britain. Within her 3,000 miles land frontier 
and an equally long coastline are to be found types of climate and 
vegetation as varied as those of Europe. India has some of the 
loftiest peaks, the biggest plains, the longest rivers and the driest 
as well as the wettest regions of the world. Her climate ranges 
from the tropical heat to the temperate coolness of the mountain- 
ous regions; in short, she is a land rich in resources of all kinds— 
plants, animals, soil and minerals. 

Physically she is divided into three specific regions, namely, 
the Himalayan Region, the Indo-Gangetic Plain and the Deccan 
Plateau. The Himalayas standing on the north of the country 
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extend from ‘Kashmir on the west to Burma in the east. The 
Hindukush, Pamir and Sulaiman mountains stretch out from the 
west in the Himalayas. All these mountains stood as natural 
frontiers separating India from the rest of Asia in general and 
Tibet and China on the north and the Middle East on the west 
in particular. Patkoi, Naga and Lushai Hills and the Arakan 
Yoma to the east had erected an impenetrable frontier between 
India and Burma, and the south including south-east and south- 
west had an unindentured coastline. It was practically a dis- 
pensation of nature that the area bounded by the Himalayas 
on the north and the Indian Ocean on the south shall form one 
common political unit and as she was well-protected by nature 
and had no necessity of maintaining armed protection of her 
frontiers or indulging in boundary skirmishes with her neighbours, 
the gospel of peace and goodwill should emanate from her. These 
natural frontiers! have been dislocated as a result of parti- 
tion of the country and artificial creation of Pakistan. The 
mountainous ranges on the east and the west of India are now 
the eastern and western boundaries of Eastern and Western Pakis- 
tan respectively and the Indian Union has to remain content 
with artificial boundaries, lines for which were drawn by the Rad- 
clife Commission and Bagge Tribunal.’ She had to open 
frontier outposts and erect frontier defences for the first time in, 
her history. 


The Indo-Gangetic Plain is bounded on the north by the 
Himalayas and on the south by the Vindhya Ranges. It covers 
the rich alluvial and productive States of the country beginning 
from the Punjab on the west to West Bengal on the east. This 
isan area of 300,000 square miles and as this is washed by two 


1 In Juiy-September 1959 the border disputes began between India and 
China. India’s northern frontier with China runs over 2,500 miles from north- 
west Kashmir to the India-Burma-China frontiers near the Talu Pass. The 
Chinese are now claiming 32,000 sq. miles in the North East Frontier Agency 
area, 14,000 sq. miles in Ladakh and nearly 300 sq. miles in Bhutan. The 
Chinese repudiated the Mac Mahon Line which had demarcated the frontiers 
between India and China and committed aggression on India on the 20th 
October, 1962. 


2 When India was partitioned, a Boundary Commission was appointed 
with Sir Cyril Radcliffe as chairman and two Hindus and two Muslims as 
members. On their recommendation, the boundary lines were drawn by a 
Norwegian expert, Mr. Bagge. 
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great rivers, the Indus and the Ganges with another great tribu- 
tary of the Ganges, the Brahmaputra, the fatalistic elements of the 
population integrate the river systems with national prosperity 
and the sacred religious texts describe these rivers as the mothers 
of the Indian people. Politically, it is of considerable signifi- 
cance that these rivers flow through more than one State in the 
Indian Union and the Indus and the Sutlej link even the Indian 
Union and Pakistan. The Deccan Plateau is demarcated by nature 
as an isolated part of the country. She has her own natural 
frontiers with the Vindhya Ranges on the north, the Eastern 
Ghats in the east and the Western Ghats to the west, the southern 
tip being washed by the Indian Ocean. The rivers of Deccan 
flow within its own boundary without any communion with those 
of the Indo-Gangetic Plain. The outstanding difference between 
the two river systems is that those of the Plain arc snow-fed and 
perennial streams, whereas the rivers of Deccan, viz., Narmada, 
Tapti and Cauvery and, to some extent, Mahanadi and Goda- 
vary are rain-fed and as such they dry up to a considerable extent 
in summer. The canals of northern India are therefore perennial 
as against the inundatory canals of the Deccan Plateau. The 
Deccan rivers also flow through more than one State. 


Climate, rainfall and soil constituents determine the vegeta- 
tion of the different States and the nature and character of their 
population. India is served by the monsoons which flow in two 
currents, viz., south-west and north-east. The south-western 
current discharges itself mostly on the eastern states of Assam, 
West Bengal, Orissa and Bihar and by the time it reaches the 
western states of Delhi and the Punjab, it dries up. The north- 
eastern current is the south-western current in reverse direction 
and it brings rains to the Punjab on the north and to Madras in 
the extreme south. The Arabian Sea current of the south-west- 
ern monsoon brings rainfall to Gujrat, Maharastra, Kerala and 
Madhya Pradesh by either dashing against or crossing over the 
Western Ghats. Because of the direction of these currents whose 
deflection and diversion are entirely occasioned by the peculiar 
situation of the mountains, the Central Indian states, most notably 
the state of Rajasthan, lie in a rain-shadow area not getting water 
from any of these currents and as such are desert regions. Cor- 
respondingly the western states are of extreme climate, whereas 
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the climate of the eastern and coastal areas is equable throughout 
the year. The State of Uttar Pradesh lying midway between the 
dry west and the wet east partakes of the characteristics of both 
these regions and she is naturally the most populated state of the 
Union. 

Rice and jute are summer crops and they require huge quan- 
tities of water spread over a long period of time; the eastern states 
produce these crops in abundance and, consequently, not only the 
people inhabiting these arcas have rice as their staple food but 
Bengal is also the monopolistic producer of raw jute and jute 
manufactures. Wheat is a winter crop; it requires slight rainfall 
and grows luxuriantly in colder climate. Abundance of water 
goes ill with wheat cultivation. The western states of India like 
the Punjab and the Uttar Pradesh grow wheat and it is their staple 
food. Exchange of rice and wheat was politically a cementing 
factor among the Provinces during the food crises of war and 
post-war periods and the Union Government as the patriarch of 
this populated family of the Indian States operated the Basic Plan, 
in accordance with which this exchange was taking place. Cotton 
needs a particular type of soil and periods of abundant rainfall 
and the area on either side of the Western Ghats provides these 
requisites. Gujrat, Maharastra and Madhya Pradesh grow more 
cotton and so there is concentration of the cotton mill industry in 
these two states. Dry crops like cocoanuts, tobacco, jowar, bajra 
and groundnuts grow in plenty in the Presidency of Madras. 

This territorial division of labour and of functions was upsct 
as a result of partition and a unitary economy was torn asunder, 
The canal systems of the Lyallpur Colony and of the Sukkur 
Barrage area in Sind were developed by the Government of India 
for producing more wheat and the long-staple American cotton. 
It was an irony of fate that Gujrat and Maharastra produce short- 
staple cotton but the cotton mills situated in these states use 
long-staple cotton, popularly known as the American cotton. 
Consequently, India exports her raw cotton to Great Britain 
and Japan and imports long-staple cotton from Egypt and the 
United States. To get over this irony, cultivation of long-staple 
cotton was undertaken in these two areas. Partition has handed 
over these Cana! Colonies to Pakistan, thereby accentuating the 
problem of food deficit and making the Indian cotton mill industry 
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dependent on the goodwill of Pakistan. Likewise, East Bengal, 
now known as Eastern Pakistan, was surplus in respect of rice 
production and was the monopolistic grower of raw jute which was 
feeding the jute mills of Calcutta. Division of India has taken 
away this rice and jutc granary to Pakistan and throttled the jute 
mill industry of West Bengal. It is only very recently that jute 
production has been pushed up and it was from April-May 1959 
that India resumed the export of raw jute. Apart from political 
considerations, the cconomic problem of the Indian Union has 
been sorely aggravated and her preoccupation with the production 
of food, cotton, jute and other industrial raw materials not only 
made the First Five Year Plan (1951-56) intrinsically agricultural 
but also subordinated her politics to economics. 

The population of the Indian Union, according to the Census 
of 1961, is 439,235,082. The increase over the Census of 1951 is 
21°5%. Itis estimated that since 1951, the population of India 
has been increasing at the rate of 5 million every year. India is 
thus the second most populated country in the world, China 
occupying the first place with her 650 million souls and India 
contains within her boundaries 16% of the total world population. 
If Madhya Pradesh is the biggest state in area with 171,217 
square miles, the Uttar Pradesh is the most populated state with 
73,746,401 persons. The smallest of the 16 states in the Indian 
Union in terms of area as well as population is Nagaland. 
its area is only 6,366 square miles and its population numbers 
369,079." Next comes Kerala which is only 15,002 square 
miles in area though in density of population, it stands first 
in India. The Union of India has only 107 cities with a popu- 
lation of more than 100,000 and 82 per cent of her people live in 
villages. Agriculture is the occupation of 67 per cent of the Indian 
people, industry providing employment to less than 5 per cent. 
India has 33,566 miles of railways and 239,081 miles of roads, 
of which 181,406 miles are motorable and available for use 
in all weathers. Any governmental set-up for such a gigantic 
country has to grapple with not only this extraordinary prcblem 
of enormous growth of population but also of providing them 
with remunerative employment, so that they may maintain a 
reasonable standard of life. Immensity of size and numerousness 
of problems are simply staggering for any human contrivance. 
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HISTORICAL BASIS OF THE 
CONSTITUTION OF INDIA 


India boasts of a civilisation which is as old as human history 
itself; its beginnings are shrouded in mystery. Long before the 
Greeks and Romans spread their influence in Europe, the valleys 
of Euphrates and Tigris in the Middle East, Howang-ho and 
Yang-tse-kiang in China and the Indus of India had developed 
a stage of civilisation and culture which, even according to the 
modern standards, can be described as the most advanced. The 
recent excavations undertaken at Mahenjodaro in Sind and 
Harappa in the Punjab substantiate the legitimacy of this claim. 


The original inhabitants of India were the non-Aryans and 
the Dravidians. They had a distinctive culture of their own. 
The nomadic Aryans, who were materially and culturally more 
developed than the non-Aryans, invaded India from Central Asia 
and drove the original inhabitants of the country down south 
zo the other side of the Vindhya mountains; some others among 
the non-Aryans chose their abode in the mountain fastnesses of 
the north. Their homeland was occupied by the Aryans who 
carried their own civilisation with themselves and the non-Aryans 
were either amalgamated with them or they remained in hiding. 
These aboriginal tribes of India even now constitute a substantial 
percentage of the population and they are mostly found in the 
mountainous areas of the states of Uttar Pradesh, Bihar, Orissa, 
West Bengal, Madras, Assam, and Madhya Pradesh. They are 
animists in religion and their social traditions are similar to those 
which by latest researches are identified with the pre-social history 
of mankind. In the Constitution of India, they are described as 
Scheduled Tribes.! 


The Aryans were Hindus and they had brought into existence 
a caste system whose rules were unalterable and whose rigidity 
has permeated into the functional division of society. There are 
four castes, viz., Brahmins, Kshyatriyas, Vaisyas and Sudras. 
The Brahmins are the foremost caste and their principal occupa- 
tion was to pursue religious and academic avocations. The famous 


1 Ancient history of India is yet in dispute but these views are based 
on materials hitherto accepted as correct. 
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economist and sociologist, Chanakya or Kautilya, whose Artha- 
shastra occupies an important place among sociological writings 
of the world, was a Brahmin. The Kshyatriyas and the Vaisyas 
were respectively the military and commercial wings of the body- 
social. The Sudras were the manual labourers who were to serve 
the three higher castes. Some of them had to engage themselves 
in dirty work and as such were designated as untouchables. They 
are not allowed to mix freely and on an equal footing with higher 
caste Hindus. These untouchables are officially known as the 
Scheduled Castes. The Scheduled Tribes and the Scheduled Castes 
now constitute about one-fifth of the total population of the Indian 
Union and special provisions have been made in the Constitution 
for improving their material conditions and safeguarding their 
political interests.’ 


Religion has exercised a tremendous influence on the Indian 
polity. There is no racial consciousness among the people and 
the myth of race has not contaminated any aspect of national 
life; but religions, some of which were associated with the ruling 
authority of the country for a time, have penetrated deep down 
into various layers of society and polity. Partition of the country 
on the basis of religious fanaticism has created so much bitterness 
that strenuous attempts are being made for rearing up the fabric 
of a secular state. Hinduism with its various sects and sections 
is the original religion of India and for this India is spoken of as 
Hindusthan by a bulk of the people in their daily conversation. 
Buddhism, Jainism, Sikhism and Brahmoism are only reformatory 
branches of the main trunk of Hinduism and there is practically 
no conflict among the Hindus and the followers of these sects. 
For a time and in certain areas, throughout history, Hinduism 
was the religion of the ruling authorities and as it is not a prosely- 
tising religion, the history of India has not been disfigured by 
Crusades or expansionist conquests for spreading ‘God’s lively 
word’. Islam and Christianity were religions of the conquerors 
of India; their followers ruled over the country for centu- 
ries and as they were the successors of the Hindus in the seats of 
power, memories of domination are still fresh in their minds. Both 
these religions are proselytising in character and as such, while 


1 Part XVI of the Constitution of India. 
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governing the people, the Rulers had lent their helping hand to 
the religious propagandists who converted a section of the Hindus 
into their fold by baits of pelf and power. The communal riots 
between the Hindus and the Muslims were periods of intense 
conversion into Islam and even as late as 1953, the Government 
of India warned some Christian missionaries against their acti- 
vities among the Scheduled Tribes. 


Like Hindus, Muslims and Christians are not well-distributed 
in the country. The sea-route from Arabia to Sind, the most 
adjacent state of undivided India, and the passes on the Hindukush 
between Afghanistan and the Punjab provided inlets for hordes 
of Muslim conquerors who lured by the stories of the wealth of 
India invaded the country. They had two-fold objectives : 
to carry away the booty of plunder and to spread the message of 
Islam among the Kafirs or the Infidels. The attacks of the Arab 
Muslims started from 632 A.D. though they gota permanent 
foothold in Sind from the 8th century. Successive attacks follow- 
ed and the ultimate consequence was the establishment of Turko- 
Afghan rule in Delhi from the thirteenth century and Mughal 
rule from the sixteenth century. It has to be admitted that the 
lack of unity among the Hindu rulers and absence of modern: 
brand of patriotism provided a fertile ground for the invaders to 
come and rule but, all the same, the indigenous rulers had never 
reconciled themselves to the new set-up and treated sporadic 
disturbances to shake off the alien authority. ‘The Muslims had 
ruled over India for more than six centuries but, on account of 
their misrule and weak administration consequent upon inter-. 
necine conflicts for gaining power and of their religious: bigotry: 
and intolerance towards Hindusim, they could not win the‘ affec-- 
tions of the native population. There were, of course, far-- 
sighted rulers like Akbar but his noble achievements were: 
undermined by weaker and more mischievous successors.. 
Muslims remained concentrated in those areas where they: 
had an opportunity to rule and these were mostly the states of 


1 Statement of Dr. K.N. Katju, Home Minister: Parli. t 
(1953) April 11, 1953 and Presidential Address of Dr. i ee se 
Christian a inNew Delhi on 15th October, 1953, Several 
ate Governments set up ui 9. it i 
activities of these Missoni, 27 Gomimieek In oe ipo 
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Northern and Central India ; the two coastlines on the east and 
the west were practically immune from their influence. Even today 
after the creation of Pakistan Muslims live in the states of the Uttar 
Pradesh, Bihar, West Bengal, Assam, Andhra Pradesh and the 
southern tip of Madras. Other states have an infinitesimal fraction 
of Muslims in their territory. 

Advent of the European traders from Portugal, Holland,. 
Denmark, France and England created fresh problems, both for’ 
the Muslim power in India and for the native population. They 
had a new religion, which could either supplant Islam or 
remain in peace with it, in the traditionally hospitable land of- 
India. In course of the trial of strength among the European- 
traders, England and France only remained behind and as they 
fought their European wars on the Indian soil also, each side: 
found an accessible footboard in the weak principalities of the 
Mughal Empire, which was gradually crumbling to pieces. 
These local rulers were simply too anxious to seek foreign help for 
declaring independence from the Mughal control and to their 
great dismay, they could eventually find that with the termination 
of hostilities between the French and the English, not only the’ 
French had left the stage free for the English, but also indepen- 
dence of both the Mughal Emperor and of the local rulers was: 
lost for ever. Discord among the Hindu rulers gave an oppor-- 
tunity to the Muslims to come and rule; rivalry among the Muslim’ 
rulers had cleared the ground for the British rule. The inevitable 
moral from this painful human drama was that without a common: 
government for the entire country with adequate powers for’ 
keeping the centrifugal forces under control, Indians can only’ 
change masters but can never be masters of their own selves. 

The British came to trade but remained behind to rule. 
They were past masters in the art of diplomacy and the sordid 
game they had played for expanding their dominion through 
nen-intervention policy of Sir John Shore, Subsidiary Alliance 
of Lord Wellesley, Doctrine of Lapse of Lord Dalhousie and, 
finally, treaties, sanads and agreements signed under colourable 
pretexts and recognised by Queen Victoria in her famous Pro- 
clamation of 1858, had created an unsavoury atmosphere for 
them. The Muslims looked upon the British as aggressors and 
kept aloof from them at the first instance; the Hindus adopted 
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merely an attitude of suspicion towards another group of con- 
querors with a different religion and resigned themselves to their 
fate as before. For one hundred years, the British had a merry 
time in the country and records of their activity are preserved in 
the speeches of Edmund Burke and writings of Lord Macaulay. 

But it is a fact that the British rulers started some new tradi- 
tions which still continue. The fundamentals of the Constitution 
of India are mere extensions of these traditions. For adminis- 
trative purposes, India had been divided into two segments, known 
as British India and Indian India. The Provinces of British 
India were ruled by Governors and the Governor-General as 
representatives of the Crown and it is in these areas that respon- 
sible government on parliamentary model was experimented upon. 
Indian India consisted of 562 Native States of varying character, 
which were internally under autocratic rulers but who were integ- 
rated with British India through the paramount power in the 
person of the Crown. For the first time in history, the entire 
Indian territory was under a common authority and this fact 
alone created the background of Indian nationalism and brought 
into forefront patriotism for the motherland. English language 
transcended the variety of languages, 240 in number as stated 
by the Indian Statutory Commission (1927), and forged a 
linguistic unity. Railways, telegraph and telephone strengthened 
the unitarian consciousness and steam navigation, aviation and 
wireless brought about international affiliations. The English 
political philosophy was based on liberalism and individual liberty 
and their jurisprudence rested on the concept of the Rule of Law. 
All these were transported into India. In framing the Devolution 
Rules under the Government of India Act, 1919 and codifying 
the Government of India Act, 1935 they also had conceived of 
federalism as the method of integrating both British India and 
Indian India under one common administration. Thus in the 
constitutional sphere, federalism, responsible government of the 
parliamentary type, individual liberty and rule of law were the 
gifts of the British rule in India and all these features have been 
incorporated in the present Indian Constitution. 

But the British at the time of their departure from India have 
left behind a legacy of liabilities which had to be discharged by 
.the New India. They not only divided the country ostensibly 
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on the basis of an agreement between the Indian National Congress 
and the Muslim League leaders, but they also undid their own 
achievement of political unity of British India and Indian India 
by their announcement of leaving the Indian Native States in the 
same position in which they had found them before. They had 
created an Ulster in the form of Pakistan; they had aimed at 
Balkanisation of the country as well. Again, the doctrine of com- 
munally separate electorates and weightage in the scales of represen- 
tation of the minorities in the legislatures were vitiating factors, 
which had the effect of combining the principles of secularism and 
ecclesiasticism as in Europe of the sixteenth century. In the 
economic domain, permanent land settlement with artificially 
created landed proprietors had bound the hands of any 
future government in respect of introduction of fundamental 
agrarian reforms. The New Constitution had to clear the deck 
of all these reactionary influences in the Indian body-politic. 


BEGINNINGS OF CENTRALISM AND 
DECENTRALISATION 


The prevailing system of government in India is based on 
‘the principles of federalism but this process is the culmination of 
a system of disintegration of an otherwise unitary state. The 
units constituting the federation were never independent States 
‘in any period of history and they had never been endowed with 
.any specific powers of governance. The present size and their 
relation with the Central Government have been evolved through 
numerous methods of trial and error and these have ranged 
between formulae of centralism and decentralisation. 

Never in history had the whole of India come under one 
common administration prior to the advent of the British in India. 
Even during the hey-day of their supremacy, Emperors like 
Asok, Samudragupta, Akbar and Aurangzeb could not proclaim 
themselves as the lord of the entire Indian territory. Establish- 
ment of a unified administration was entirely a British achieve- 
ment but even they did not follow a systematic procedure through- 
‘out. The British East India Company came intrinsically to trade 
but remained behind to rule. Their first commercial establish- 
ments were in Bombay, Madras and Calcutta and the British 
subjects who came to India in pursuance of commercial objec- 
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tives mainly resided in territories round about these settlements. 
These three were the spring-boards from which schemes of terri- 
torial aggrandisement were launched and new areas acquired 
subsequently were being ruled from these three seats of 
British authority. The grant of Dewani in 1765 in respect 
of land revenue collection in Bengal was the first official 
recognition accorded to forcible conquests by the Emperor of 
India, Shah Alam. With the recklessness of Warren Hastings 
and the motivated attempts of some of his successors, North-West 
Provinces and Oudh were annexed to the British territory, Defeat 
of the Mahrattas in 1803 and of the Sikhs in 1849 resulted in the 
incorporation of territories now known as Madhya Pradesh and 
Punjab respectively. In 1853, the Nizam of Hyderabad ceded 
Berar to the British in discharge of his arrears of dues payable for 
the maintenance of a contingent of the British forces stationed in 
his domain. Thus by 1857, when the First War of Indian In- 
dependence was fought and lost, the Company had acquired the 
provinces of Bengal, Madras, Bombay, North-Western Provinces, 
Punjab, the Central Provinces and Berar, though administration 
of these territories was carried on from Bombay, Madras and 
Calcutta only. From these units, the provinces of Bihar and 
Orissa and of Assam were carved out in 1912, and the provinces 
of North-West Frontier, Orissa and Sind were as a result 
of political considerations formed in 1932, 1936 and 1936 
respectively. Burma was annexed in 1852 and was made a pro- 
vince but it was separated in 1937. It is thus evident ‘that the: 
units of the present Indian Federal Union were never independent: 
states with distinct governments of their own; their territorial. 
demarcation was based on principles of expediency and adminis-. 
trative convenience. Because no logical formula underlay their: 
formation and because persons of diverse languages and religions: 
were artificially put under one common administration, subsequent: 
history of India was disfigured by partition and its aftermath and’ 
even at present, notwithstanding the states reorganization, there- 
is some excitement on the question of linguistic states.! 


1 A Linguistic State is one in which persons speaking the same langue. 
age are put as a territorial and administrative unit; for example, the formatiom 
of the State of Andhra on 1st October 1953 by disintegration of the Telugu- 
speaking persons and areas from the State of Madras. The states were reor— 
ganized in 1956 and the Constitution was accordingly amended. 
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_ However illogical these territorial demarcations were, the 
British policy in regard to them tossed between centralism and 
decentralisation. At the first instance, Bombay, Madras and 
Bengal had independent governments of their own without any 
centralised control but by the Regulating Act of 1773 enacted by 
the British Parliament for the purpose of systematising Company’s 
administration in India, the Governor of Bengal was designated 
as the Governor-General of Bengal and was given powers of con- 
trolling the governments of Bombay and Madras in respect of 
war and peace. Powers of internal administration remained 
unimpaired. This was the beginning of centralisation and the 
pace was accelerated by the Charter Act of 1833, when these 
provinces were deprived of their powers of independent legisla- 
tion. In 1833 the Governor-General of Bengal became the 
‘Governor-General of India. He was relieved partly of the adminis- 
trative responsibility for the province of Bengal and was empower- 
ed to visit all the provinces for supervising their adminis- 
tration. The Governor-General-in-Council enjoyed the powers of 
superintendence, direction and control over the subordinate pro- 
‘vinces. A uniform body of laws was framed. The Council of 
.Governer-General was given a Law Member in 1833 for the pur- 
pose of assisting in matters of legislation and a Law Commission 
appointed in London for codification of the Indian laws led to ‘the 
enactment of the Indian Penal Code, and the Criminal and 
Civil Procedure Codes, valid throughout India. The Charter 
Act of 1853 enlarged the Council for legislative purposes by adding 
six more members, four of whom were the nominees of the 
‘provinces of Bengal, Bombay, Madras and the North-Western 
Provinces. Thus British territories in India came to have a 
common executive and a common legislature. 


While these changes were taking place in India, there were 
‘corresponding changes in London also for centralising Indian 
administration. In 1784, the Pitt’s India Act established a Board 
.of Control in addition to the Board of Directors of the East 
‘India Company. This Board of Control designated as “‘Com- 
im ssioners for the Affairs of India” consisted of a Secretary of 
.Srate, Chancellor of the Exchequer and four Privy Councillors. 
The Secretary of State was the president of the Board. The Board 
.o0f Control was to scrutinise all the important despatches sent out 
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to India by the Company and even could send urgent or secret: 
orders through a Secret Committee of the Board of Directors. It 
was practically supplementing the authority of the Company and 
was interposing parliamentary control into the governance of 
India. On the termination of the First War of Indian Indepen- 
dence in 1857, the Government of India Act, 1858 transferred the 
Government of India from the Company to the British Crown 
and a Minister of the British Cabinet known as the Secreiary of 
State for India was made responsible for peace, progress and good 
government in India. An under-current of rigid unitarism pre- 
vailed in Indian administration and powers were concentrated in 
Whitehall, Westminster and the Buckingham Palace. 


An era of functional and territorial decentralisation commenced 
after 1858. The Mutiny brought about an awareness that in a 
vast country like India, concentration of all powers in one common 
centre and consequent enfeeblement of the regions were not con 
ducive to peace and security of the country and as such gradual 
decentralisation began from then onwards. The Indian Councils 
Act, 1861 ushered in both rigid centralism and slow decentrali- 
sation. The powers of the Governor-General as against his Exe- 
cutive Council were considerably enlarged and his Council, whose 
strength was increased for the purpose of enacting legislations, 
was empowered to ‘‘make laws and regulations for all persons, 
whether British or Native, foreigners or others, and for all places 
and things whatever, within the said territories and for all servants 
of the Government of India within the dominions of Princes and 
States in alliance with Her Majesty’. Simultaneously, the 
Act restored to the Governments of Bombay and Madras the power 
of making laws and regulations for the peace and good govern- 
ment of these areas. The Legislative Councils analogous to that 
at the Centre were established in the existing provinces and autho- 
rity was vested in the Governor-General-in-Council to create 
similar bodies in the remaining provinces of Bengal, North-Western 
Provinces and the Punjab and also in the new provinces, if any, 
which it was empowered to constitute. In pursuance of this 
policy, Legislative Councils were established in the above-men- 
tioned provinces in 1862, 1886 and 1898 respectively. Provinces 


1 The Indian Councils Act, 1861. 
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created as a result of gradual extension of British dominion in 
India, whose boundaries were not drawn on any logical basis, 
came to be recognised as units of regional government, both for 
the purpose of transacting Agency business of the Supreme Govern- 
ment of India, which ultimately through the Viceroy and Governor- 
General owed responsibility to the British Parliament and also 
for securing peace and good government for their own inhabitants. 
The Indian Councils Act, 1861 was therefore an epoch-making 
statute, which completed the framework of the Government of 
India and this organisation continued with minor modifications 
till the enactment and enforcement of the Republican Constitu- 
tion. The subsequent Parliamentary Acts, viz., the Indian Coun- 
cils Act of 1892, the Government of India Acts of 1909, 1919 and 
1935 and the Indian Independence Act of 1947 made changes in 
substance of powers but not in the mode of their exercise. 

In harmony with the changes introduced in the administra- 
tive structure in 1861, steps were taken to decentralise financial 
powers as well. Provincial governments were set up; enormous 
responsibilities were transferred to them but they had no power 
for raising revenues or appropriating expenditure. They had to 
depend upon doles from the Central Government for carrying 
‘on their work and this “‘distribution of the public income”, as 
was observed by Sir Richard Strachey, a Finance Member of the 
Executive Council, ‘‘degenerated into something like a scramble 
in which the most violent had the advantage with little attention 
to reason”’.! Lord Mayo, the Governor General (1869-72) had 
launched upon a scheme of financial decentralisation by giving to 
each Provincial Government a fixed grant for the maintenance 
on certain definite services, such as police, jails, education and 
medical services, with powers to allocate the cevenues assigned to 
them in their discretion and to provide for extra expenditure by 
economising or, if necessary, by raising local taxes. This step 
had fostered a sense of responsibility among the provinces, who 
were no longer tempted to be extravagant simply because the 
Central Government was to foot their bills. This was carried to 
its logical conclusion by Lord Lytton (1876-81) who, instead of 
allotting fixed grants to the provinces, provincialised certain sources 


1 Quoted in Sir John Strachey : India, Its Administration and Progress, 
p. 113. 
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of revenue, keeping the rest either as Central sources or as divided 
sources of revenue, whose yield was to be apportioned between 
the Centre and the Provinces. Besides, the provincial expenditure 
was extended to the departments of Land Revenue, General 
Administration and Law and Justice. Minor modifications in 
respect of details of allocation were made in 1882, 1897 and 1904 
and these financial settlements were made permanent in 1912 
by Lord Hardinge (1910-16) in pursuance of the recommenda- 
tions of the Royal Commission on Decentralisation in India (1908). 
Later investigations made by Lord Meston and Sir Otto Niemeyer 
in 1920 and 1936 respectively only confirmed and claborated this 
basic pattern. This system of financial decentralisation came to 
rest on principles of “federal finance and even today sources of 
revenue are divided as Union, Statc and Joint sources. While 
this was going on in India, the Secretary of State for India in 
London used to excercise rigid control over the budgetary policy 
of the Government of India and relaxation of this rigidity started 
swith the introduction of Dyarchy in 1921 in the provinces. 


A further step towards decentralisation was taken in the 
sphere of local government. The Indian social system has becn 
based from times immemorial on the pattern of village self-govern-- 
ment and evidences are abundantly available both from scrip- 
tures like the Vedas and historical records to the effect that village 
assemblies like the town meetings of the ancient Greeks or of 
modern New England cities or even the Landsgemeinde of the 
Swiss Cantons were managing local affairs uninterfered by the 
government of the country. During the Muslim rule, these bodies 
had languished and lost their traditional importance but some 
British officials, actuated by their love for self-government, thought 
of revitalising them. The Government of India’s famous reso- 
lution of 1870 on decentralisation emphasised upon development 
of local governing bodies as well but no tangible steps were taken 
in this regard until the enactment of the Local Self-Government 
Act of 1884 during the Viceroyalty of Lord Ripon (1880-84). In 
a Resolution in 1882, Lord Ripon had clearly laid it down that 
the policy behind constitution of municipalities, district boards 
and other minor local authorities was not to promote efficient 
local administration but to create,-a civic consciousness among the 
people. In his own.words, “‘It is not primarily with a view to 
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improvement in administration that this measure is put for- 
ward and supported. It is chiefly desirable as an instrument of 
political and popular education”.3 This Act introduced the system 
of direct clection for choosing the members of the local governing 
bodies. They were expected to manage the local affairs of sani- 
tation, conservancy, primary education, public health and main- 
tenance and repair of minor roads, etc., subject to the supervision 
of the Provincial Governments. So long as they managed effi- 
ciently and with responsibility, they were left free; mismanagement 
and maladministration might lead to their superscssion. 


The threc-tier administrative structure represented different 
steps in the proccss of the gradual transference of power to Indian 
hands. Elective elements were introduced into the local governing 
Dodies in 1885 and into the Provincial Executive in 1921 and elected 
persons would have been placed in power in the Central Executive 
in 1937, had the federal scheme been put into force. Likewise, 
full self-government was conceded to local bodies in 1921, 
to the Provinces in 1937 and to the Centre in 1947 but the 
British policy in regard to decentralisation was not honest and 
consistent. That local self-government was not sincerely attempt- 
ed despitc the noble sentiments of Lord Ripon is clear from the 
Report of the Statutory Commission (1927) where they say, “‘No 
real attempt was made to inaugurate a system amenable to the 
will of the local inhabitants”.2 Even while conferring autonomy 
on the Provinces and devising responsible government for the 
Centre in accordance with the Government of India Act, 1935, 
certain sectors of administration were earmarked for the exercise 
of discretionary powers and individual judgment by the Governors 
of Provinces and the Governor-General of ,India, in complete 
disregard of the advice tendered by their respective Cabinets. 
The plea behind this dual policy was that so long as the British 
Parliament remained ultimately responsible for peace and good 
government of India, the Secretary of State for India ‘cannot divest 
himself of the responsibility of controlling the Governors and the 
Governor-General and this would become impossible if they were 
to play the role of constitutional monarchs fully bound by minis- 
terial advice. In other words, complete transfer of power and 


1 Indian Statutory Commission Report, Volume I, p. 299. 
2 Report of Indian Statutory Co nmission (1927), Vol. I, p. 302. 
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consequent establishment of responsible government were im= 
possible so long as the British power was in India and that explains 
why the Quit India Movement was started in 1942 even in the 
midst of a terrible World War, 


BEGINNINGS OF PARLIAMENTARY 
INSTITUTIONS 


During the reign of George III, the East India Company 
had established a strong foothold in India. There was already 
a form of parliamentary government in their Home Country and 
the tradition had been established that the King could run the 
government of the country only on the advice of his Ministers, 
who were to be selected from amongst those persons who were 
acceptable to the Parliament and who could easily get the neces- 
sary laws passed and adequate funds voted by Parliament, 
At the first instance, the British could not realise the importance 
of the Company’s achievement in India and did not pay much. 
attention to their commercial and political activities in this country. 
But when it was found that the Company’s employees on return 
home behaved like Nabobs with enormous wealth and when 
stories of oppression and exploitation of India circulated in England, 
there were political, economic and moral reactions at home and 
the representatives assembled at Westminster felt inclined 
towards interference with the Company’s affairs. This resulted 
in the enactment of the Regulating Act of 1773, when the Governor- 
General of Bengal was given a Council of four Members to assist 
him in administration. Autocratic rule by an individual was 
replaced by collective administration through a Council but the 
pattern of government was bureaucratic in character and the 
Council began ruling the country through the servants of the 
Company who were selected from England by the Board of Direc- 
tors. They were responsible to no one except themselves and 
their conscience and control exercised through the Board of Control 
in London 6000 miles away from the scene of their activity was, 
too feeble and remote to produce any deterrent effect. The 
attitude of the British Government was clear from the statement 
of William Pitt the Younger, the Prime Minister, who said while 
introducing the Act of 1784 in the Parliament that it was intended 
to “confirm and enlarge the advantages derived by this country 
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from its connection with India and to render that connection a 
blessing to the Native Indians” 1 


If government was personal and arbitrary, legislations were 
enacted by the executive. Macaulay as a Member of the House 
of Commons started complaining against Oriental despotism 
practised by a section of his countrymen and recommended estab- 
lishment of institutions which would confer “‘those blessings which 
were the natural fruits of liberty”. When the Charter Act of 1833 
was passed and provision was made for adding a Law Member 
to the Governor-General’s Executive Council solely for the purpose 
of making laws, Macaulay himself was sent out to India as the 
first incumbent in that office. It was an auspicious and wise 
selection, for Macaulay not only helped in codifying the penal 
laws but outside his official duties he also espoused the cause 
of spreading English education in India and as a result of his prac- 
tical experiences in the country, he could on return home press 
more assiduously for the development of self-governing institutions 
in this country. As a consequence, the Charter Act of 1853 drew 
a distinction between administration and legislation. The Gover- 
nor-General-in-Council was the sole authority for running the 
executive government of the country but for purposes of legisla- 
tion, six more members known as ‘Legislative Councillors’ were 
added to the Council. They were the Chief Justice and a Puisne 
Judge of the Supreme Court in Bengal and one representative 
from each of the provinces of Bengal, Bombay, Madras and North 
Western Province. That all the Councillors were Englishmen 
was altogether a different matter; it was at least conceded that 
the representatives of the provinces should be associated with 
law-making and the next problem would nazturally be about the 
procedure of choosing these representatives. 


The Sepoy Mutiny or the First War of Indian Independence 
of 1857 accelerated the process of associating genuine represene 
tatives of the people with administrative and legislative func- 
tions of government. The Indian Councils Act, 1861 provided 
for further strengthening the Council for legislative purposes by 
the addition of “‘not less than six or more than twelve members”, 
of whom not less than half should be non-officials. These addi- 


1 William Pitt, Speeches (1806), p. 118. 
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tional members were to be nominated by the Govcrnor-General 
for a period of two years. When this Council met for making 
laws, it was described as the Legislative Council as distinguished 
from the Executive Council. The policy of legislative centrali- 
sation followed in the Charter Act of 1833 was reversed by the 
Act of 1861 and as legislative powers were restored to the provinces, 
the Governors were given Legislative Councils also which, in 
addition to the Members of the Executive Council and the Advo- 
cate Ganeral, consisted of “‘not less than four and not more than 
eight additional members” nominated by the Governor of whom 
at least half were non-officials. Separation of legislative and 
executive powers were complete both at the Centre and in the Pro- 
vinces. Three Indians were nominated by the Governor-General 
to his Legislative Council, as Sir Birtle Frere, the Secretary of 
State for India had recommended in his Minute of 1860 to do 
away with “the perilous experiment of continuing to legislate for 
millions of pzo ple with few means of knowing except by rebellion 
wnsther the laws suit them or not”.! 


To say that the Act of 1861 was a step towards establishment 
of parliamzntary government in India would be a travesty of 
truth; parliamentary institutions developed in spite of the 
intentions of the persons in authority. The Legislative Council 
under the Charter Act of 1853 had consisted of Englishmen only 
and experienced that they were in parliamentary affairs, they 
did not confine themselves to legislation only. They asked ques- 
tions about the executive government, they discussed it and even 
criticised it. This tendency of the Council disturbed its author, 
Sir Charles Wood, the President of the Board of Control who said, 
“I do not look upor: it, as some of the young Indians do, as the 
nucleus and the beginning of a constitutional Parliament of India’”’.2 
Even Lord Dalhousie, the Governor-General of the period said in 
order to satisfy Sic Charles, “I have not conceded to the Legislative 
Council any greater power than wnat the law clearly confers upon 
it.”3 All these remonstrances ended in confining the Councils 
under the Act of 1861 to legislative business only, 


1 Quoted in the Montague- Chelmsford Report (1918), para. 60. 


2 Quoted in the Advanced History of India by Dr. R. C. 
others at p. 850. y Ur Mazumdar and 


3 Zbid., p. 850. 
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In the meanwhile, Lord Canning, the Viceroy, inaugurated 
a form of Cabinet system in the Central Government. He divided 
the government into a number of portfolios and entrusted these 
to his Councillors, who were to run the Departments in their 
respective charges in consultation with the Viceroy. Only im- 
portant questions of policy were brought before the Council for 
collective deliberation and discussion. This scheme of distribu- 
tion of powers helped in definitely locating responsibility for any 
act of Government. The Viceroy had, of course, the power of 
over-riding the decisions of his Council for the sake of safeguarding 
the “safcty, ‘tranquillity and interests of the British possessions 
in India or any part thereof”. 

The Indian National Congress was organised in 1885 by the 
sincere efforts of two Englishmen, Mr. Allan Octavian Hume, 
scion of the famous philosopher David Hume, and Sir Williem 
Wedderburn, with a view to ascertaining the opinion of a non- 
official body of Indians. Even the Viceroy, Lord Dufferin, was 
interestcd and had also blessed this move. This was a meeting 
of educated Indians, who had been imbued with the doctrines of 
liberal philosophy and concept of democratic government. The 
Congress had its annual sessions and in each session demands 
were voiced for broadening the scope of democratic institutions 
by enlarging the strength and powers of the Legislative Councils 
and introducing the system of election and for associating Indians 
to an increasing extent with both the legislatures and the civil 
services of the country. The Viceroys, Lord Dufferin and Lord 
Lansdowne, were sympathetic towards Indian aspirations and on 
their recommendations the Indian Councils Act, 1892 was passed 
by the British Parliament. 


The Act of 1892 had raised the maximum strength of the 
Central Legislative Council to 16 and the maxima of the Councils 
in the bigger and smaller provinces were fixed at 20 and 15 rcs- 
pectively. The Congress demand for election was not conceded 
straight away; on the other hand, a round-about procedure was 
adopted by authorising the Governor-General-in=Co uncil to pres- 
cribe the method of appointment of these additional Members. The 
Secretary of State for India had instructed the Gove incr-Gcereral 
and the Governors that in view of Parliament, they might ‘‘find 
convenience and advantage in consulting from time to time both 
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local government bodies and associations based on common pro- 
fessional, commercial and territorial interests and in entertaining 
at their discretion an expression of their views and recommenda- 
tions for the purpose of nominating members to the Councils”. 
In fact, Lord Lansdowne, the Viceroy (1888-94) got 8 members 
of the local Councils elected by the local governing bodies, Cham- 
bers of Commerce, Universities, etc., and four members of the 
Central Council elected by these non-official members of the 
Provincial Councils. This was after all indirect election, even 
though in theory the members were appointed by the Governor- 
General-in-Council. The Act further enlarged the powers of 
these Councils by vesting in them the right of discussing the Budget 
and interpellating on matters of public interest. Lord Canning’s 
portfolio system facilitated Government answering the questions 
of the Council, as the Executive Councillors were there as ex- 
officio members. 


The British Government was still unwilling to face the problem 
of a parliamentary government in India. In forwarding the 
demands of the Congress to the Secretary of State, Lord Dufferin 
had remarked, “‘Proposed reform of the Councils may promote 
liberalisation of their general character as political institutions but 
it must not be interpreted as an approach to English parliamentary 
government and an English constitution. Such a conclusion would 
be very wide off the mark and it would be wrong to leave either 
the India Office or the Indian public under so erroneous an impres- 
sion”.? ‘The Prime Minister Lord Salisbury said in the House of 
Lords, ‘“‘It may be—I do not desire to question it—that it is to be 
the ultimate destiny of India but it was not an eastern idea and 
+. « . it puts an intolerable strain on a society, divided into 
hostile sections”.? Lord Kimberley once the Secretary of State 
for India said, ““‘The notion of parliamentary representation of so 
vast a country almost as large as Europe containing so large a 
number of different races, is one of the wildest imaginations that 
entered the minds of men”.? 


1 Montague-Chelmsford Report, para. 69. 

2 Jbid., para. 68. 

8 Hansard Volume CCCXLIII (1890), pp. 98-99. 
4 Ibid., p. 93. 
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The demands of the Congress gradually rose in tempo and 
these palliatives in the form of constitutional reforms did not 
satisfy the young generation. Lord Curzon (1899-1905) had 
been responsible for the unwise step of partition of Bengal which 
was the vanguard of renascent India and this was stoutly opposed 
by the sentimental Bengalees. Terrorism in form of political 
murders manifested itself in the wildest form and there was an 
attempt for economically strangulating British trade by the advo- 
cacy for boycott of British goods and promotion of Swadeshi 
(indigenous) Movement. This extremist section came into open 
clash with the Moderates in the Surat Session of the Congress in 
1907, though they could not capture the organisation on account 
of their numerical minority. The political atmosphere was too 
hot in the country and rapid march on the road to self-government 
appeared inevitable. In the meanwhile, a handful of the newly 
educated Muslim intelligentsia were persuaded to wait on Lord 
Minto II the Viceroy (1905-10) on a deputation to press their 
claim for separate representation of the Muslim community on 
the ground that they were not only in a minority in the country 
but also were educationally more backward than the Hindus. 
It is now known that it was an engineered deputation by the British 
themselves.’ In the midst of these developments. Lord Morley, 
the enlightened Secretary of State for India, piloted the Government 
of India Act, 1909 popularly known as the Morley-Minto Act. 


The Government of India Act, 1909 introduced certain 
momentous changes in the legislative organisation in India. The 
Central Legislative Council was further enlarged and the number 
of additional members was fixed at 60, of whom not more than 
28 were to be officials. The Governor-General had the power 
of nominating five members for representing certain specified 
communities and interests. Of the remaining 27 non-officials, 
14 were to be elected from special constituencies like Landholders, 
Chambers of Commerce and Muhammedans and 13 to be elected 
by the elected members of the Provincial Councils. The Pro- 
vincial Legislative Councils were similarly enlarged to 50 in major 
and 30 in minor provinces and they were also to consist of elected 
and nominated members with an official majority in all provinces 
except Bengal, which had a non-official majority. Both in the 


1 Jawaharlal Nehru, Autobiography, p. 117. 
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Central and Provincial Councils, the Muhammedans were given 
separate representation as well as weightage in membership, that 
is, in excess of the ratio they bear to the total population of the 
country. The functions of these legislatures were also widened. 
They were given the right to discuss and to move resolutions on 
the Budget and also on matters of gencral interest but their resolu- 
tions were to be expressed as recommendations to the Government 
and any of them could be disallowed by the Head of the Govern- 
ment. No resolutions could, however, be moved concerning the 
Army, External Affairs, Indian States and certain other matters. 


Establishment of parliamentary institutions with a view to 
eventually adopting responsible government in India was clear 
from the Act of 1969, though the system of communal represen- 
tation introduced therein created many more problems than what 
it had attempted to solve. But Lord Morley was unwilling to sec 
light, when he declared, “If it could be said that this chapter of 
reforms led directly or indirectly to the establishment of a parlia- 
mentary system, I for one shall have nothing at all to do with it”?.> 
This intention of Morley was perhaps embodied in the Act which 
was condemned in the Montague-Chelmsford Report in these 
words, “The Reforms of 1909 afforded no answer and could afford 
no answer to Indian political problems. Responsibility is the 
saviour of popular government and that saviour the present 
Councils wholly lack”’.2 


TOWARDS CABINET GOVERNMENT 


A war unleashes myriads of forces which produce reactions 
in the most unexpected quarters and it quickens the pace of change. 
On the outbreak of World War I, His Majesty’s Government 
needed assistance from India in men, money and materials. It 
was proclaimed by the Allies that the war was being fought 
to make the world safe for democracy and naturally, the Indians 
wanted adoption of the principles of the same democracy in their 
own country. It was promised that the question of constitu- 
tional reforms would be taken up on termination of hostilities 
and relying on the good intentions of the British rulers, India had 


1 Indian Speeches of Lord Morley, 1907-09, p. 91. 
2 Montague-Chelmsford Report, para. 7. 
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put forth gigantic efforts on the side of the Allies. When war 
clouds gradually began dissipating, the British Government turned 
their attention to India and Mr. E. S. Montague the Secretary - 
of State for India , made a historic declaration on the 20th August, 
1917 on the floor of the House of Commons. He said, “The 
policy of His Majesty’s Government, with which the Government 
of India are in full accord, is that of increasing association of 
Indians in every branch of administration and gradual develop- 
ment of self-governing institutions with a view to progressive reali- 
sation of responsible government in India as an integral part of 
the British Empire”.3 This was the first authoritative declaration 
on behalf of His Majesty’s Government which held forth responsible 
government in India as their ultimate goal, All the apprehensions 
expressed carlier and arguments used against development of 
parliamentary institutions in India did no longer possess any force. 


In pursuance of this declaration, Mr. Montague came to 
India in November, 1917 in order to consult with Lord Chelms- 
ford the’ Viceroy (1916-21), Government of India and representa- 
tive Indians for finalising the details of future constitutional 
reforms. His recommendations have been set forth in the famous 
Report which bears the signature of the Viceroy also and is known 
as the Montague-Chelmsford Report. Mr. Montague records 
in his Indian Diary and it is corraborated by Sir Stanley Reed 
in his The India I Knew that the Viceroy played a vacillating and 
an insignificant part in the whole transaction. These recommen- 
dations formed the basis of the Government of India Act, 1919. 


The preamble to the Act had clearly laid down that the 
provinces are the domain where responsible government would 
be first introduced on an experimental basis and if this experiment 
succeeded and the success was testified by an Enquiry Commission 
to be set up ten years after the commencement of the Act, the 
Parliament would take steps to establish responsible government 
in India in successive stages and the time and manner of each 
advance can be determined only by Parliament, upon whom res- 
ponsibility lies for the welfare and the advancement of the Indian 
people. Itis said that this declaration was a joint draft of Lord 
Curzon and Sir Austen Chamberlain of the previous Government, 


1 Hansard, Volume XCV1I (1917), p. 1695. 
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‘Accordingly a form of limited self-government, popularly known 
as Dyarchy, was introduced in the provinces. The Depart- 
ments of the Provincial Government were divided into two halves 
known as Reserved and Transferred Departments. The Reserved 
‘Departments were to be administered by the Governor with 
‘an Executive Council as before; the Transferred Departments 
‘were to be placed in charge of Ministers who were to be appoint- 
ed by the Governor from amongst the elected members of the 
Provincial Legislature. The important Reserved Departments 
were Law and Order and Finance; nation-building departments 
like Education, Health, Agriculture, Industry and Local Self- 
Government were classified as Transferred Departments. ‘The 
Central Government remained as much irresponsible as before 
‘in the hands of the Governor-General-in-Council subject to the 
ultimate responsibility to the Secretary of State for India and the 
British Parliament. Franchise for electing both the Central and 
Provincial Legislatures was broadened; there was a larger elected 
element in the legislatures and they were given powers for asking 
‘questions, moving resolutions and discussing and even voting on 
the Budget. Both the Governor-General and the Governors 
were given authority to certify bills rejected by the legislatures 
and to restore demands for grants not accepted by them, for 
‘peace, tranquillity and intcrests’”’ of the territory in their charge. 
The Central Legislature was organised on bicameral pattern, 
the upper house being known as the Council of State and the lower 
.as the Legislative Assembly. Both the Chambers were constituted 
by the method of direct election with communal representation 
for Muslims, Sikhs, Indian Christians, Anglo-Indians and Euro- 
peans. = 


“Englishmen believe in responsible government as the best 
form of government they know; and now in response to requests 
from India, they have promised to extend it to India” 3 The 
value of this declaration was considerably whittled down when it 
was said in a subsequent paragraph, “Any form of self-govern- 
ment to which India can attain must be limited and unreal at 
best”’.2 The Act started operating under most unfavourable 
auspices. The Congress had come under the leadership of 


-1 Montague-Chelmsford Report, para. 7. 
2 Jbid., para. 151. 
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Mahatma Gandhi from 1920 and he had launched a non-coopera- 
tion movement against the British authority in India as a sequel 
to the post-war repressive measures adopted in the country and 
also in sympathy with the Muslims of India who were discontented 
by the treatment meted out to the Caliph of Turkey by the British. 
The most representative and well-organised party of Indian opi- 
nion thus stood aloof. The old Moderates of the Congress now 
known as Liberals came forward to work out the Reforms for all 
that they were worth. Most of the Ministers were eminent men. 
by their personal attainments, though they had not got a large 
following behind them either in the legislature or in the country. 
In all provinces, the Act operated with some degree of success but 
in Bengal a section of Congressmen styling themselves as Swara- 
Jists under the leadership of Mr. C. R. Das got into the legislature 
and broke up the dyarchic system by refusing to vote the salaries 
of the Ministers. Some of the Governors like Lord Willingdon 
of Madras were sincere in maintaining responsible government 
by holding joint meetings of the Executive Councillors and Minis- 
ters thereby breaking the artificial barrier erected between them. 
The legislative and administrative output of the dyarchic govern- 
ments was by any standard creditable. In the Central sphere, 
exceedingly good work was being done, as many able and emi- 
nent men got into the Central Legislative Assembly and used it 
for the purpose of developing the country. The Viceroy had 
very few occasions for using his special powers of certification or 


restoration. 

The most notable characteristic of the Act of 1919 was devo- 
lution of powers to the provinces. Dyarchy presupposed the exis- 
tence of an independent Provincial Government and as such its 
.sphere of authority was specifically demarcated by the Devolution 
Rules framed under that Act. A similar set of defined powers 
were given to the Government of India. Devolution was merely 
an expedient for working out the Reforms; it was not adoption 
of the federal principle of distribution of powers. For, the Govern- 
ment of India could unilaterally vary the scheme of distribution 
according to exigencies of situation and the Central Legislature 
had the power of making laws for the whole of British India subject 
to the condition that a bill which had for its object the regulation 
of a provincial subject or the repeal or amendment of any Act 
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passed by the Provincial Legislature must have the previous consent 
of the Governor-General before its introduction. ‘Thus there was 
an underlying spirit of Central supremacy and unitarism behind 
devolution of powers and this was also in accord with the prevail- 
ing tradition. Besides, the Parliamentary Committee had re- 
commended fiscal autonomy for India on the basis of a Fiscal 
Convention which laid it down that in formulating a commercial 
policy for India, the Secretary of State for India should not inter- 
fere in regard to a subject in which the Government of India and 
the Central Legislature were in full accord. These two innovations 
in pursuance of the Act of 1919 conferred approximate self-govern- 
ment on India. 

However, inauspicious circumstances in which the new 
reforms were inaugurated made them foredoomed to failure. 
Within four years of its operation, the actual working of Dyarchy 
was enquired into in 1924 by a Committce presided over by Sir 
Alexander Muddiman, the then Home Member of the Govern- 
ment of India, for devising ways and means for making the dyar- 
chic experiment successful and before the Committee’s labours bore 
any tangible results, His Majesty’s Government announced in 
1927 the appointment of a Royal Commission under the chair- 
manship of Sir John (later Lord) Simon. This was the promised 
enquiry in terms of the Act of 1919 to find out if the opportunities 
created for self-government had been successfully utilised by the 
Indians and if the time was ripe for a further dose of responsible 
government, 


The Simon Commission also had an unfavourable atmosphere 
for carrying on its investigation. It had consisted of English- 
men only without any Indian member and this was the reason 
for Indians boycotting the Commission. Committees were set 
up by the Central and Provincial Legislatures for rendering 
necessary help and assistance but the Congress stood aloof and as. 
such the most vital and delicate elements of national life could 
not be studied by the Commission, Realising the insurmoun- 
table difficulties lying ahead, Sir John Simon recommended to the 
Prime Minister Mr. J. Ramsay Macdonald to convene a Round 
Table Conference in London with the leaders of Indian and 
British public opinion in order to hammer out the proposals for 
further constitutional reform and on this basis, there were three 
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sessions of the Conference in 1930, 1931 and 1932. But before 
the Simon Commission had submitted its final Report, Lord Irwin 
{later Lord Halifax) the Viceroy (1926-31) made the momentous 
announcement on October 31, 1929, that “the natural issue of 
India’s constitutional progress is the attainment of Dominion 
Status”. Sir John Simon lamented that this announcement was 
ill-timed and it had practically nullified the arduous and unpalat- 
able labours of his Commission, for it predetermined an ultimate 
goal which was far in advance of what the Commission had in- 
tended to recommend, 


‘Dominion Status’ is not a juridical concept; it is a political 
convention raised to the status of law by the Statute of Westminster, 
1931 on the basis of Balfour’s declaration and of a resolution adopt- 
ed in the Imperial Conference of 1926, which was ratified in the 
Imperial Contercnce of 1930. The resolution read, “They are 
autonomous communities within the British ‘Empire, equal in 
status, in no way subordinate one to another in respect of their 
domestic or external affairs, though united by a common alle- 
giance to the Crown and freely associated as members of 
the British Commonwealth of Nations.”2 Thus the promised 
Dominion Status was virtual independence and was probably the 
declaration of Lord Irwin prompted by the resolution which was to 
be passed in the ensuing Annual! Session of the Congress at Lahore 
in December 1929 under the presidentship of Pandit Jawaharlal 
Nehru demanding complete independence for India. In spite of this 
pledge for Dominion Status, the Congress passed the resolution and 
resolved to celebrate the 26th January every year beginning from 
1930 as the Independence Day, when the nation would take the 
pledge for complete independence of India und severance of the 
British connection.’ 


The Simon Commission, on the other hand, said, ‘The British 
model is not the only form of responsible government. It is 
possible to conceive of various methods whereby the executive 
will become effectively responsible to the will of the Indian people. 
But it is too soon to say with certainty which line of advance will 


1 Lord Simon, A Retrospect : Memories, p. 150. 
2 Summary of the Proceedings of the Imperial Conference, 1926, 
p. 447. 
3 Appendix 1 gives the Independence Pledge. 
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be adopted”’.! This cry was echoed in the Round Table Con- 
ference where Lord Peel said on behalf of the Conservative Party, 
“British parliamentarians though we be, we have not thought 
that our parliamentary methods should be transferred wholesale 
from Westminster to Delhi but have suggested that we might 
well consider for India the Swiss or American parliamentary 
models’”’.? These views were approved by the Joint Parliamentary 
Select Committee which was set up under the Chairmanship of 
Lord Linlithgow to report on the Government of India Bill (later 
the Act of 1935); they finally established the formula of ‘executive 
independence’ and argued that in a multi-communal country 
like India, where religious differences were so acrimonious, it was 
advisable in the interests of smooth running of administration to 
entrust certain special powers to the Heads of the Executive at 
the Centre and in the Provinces, which would be exercised inde- 
pendently of the legislatures and of the responsible Cabinets, if the 
circumstances demanded it. The significance of Lord Irwin’s 
declaration of Dominion Status was completely negatived when 
Sir Samuel Hoare (later Lord Templewood), Secretary of State 
for India who had piloted the Act of 1935, declared in the House 
of Commons that Dominion Status intended for India was not 
of Westminster variety. Lord Irwin had made the declaration 
when there was the Labour Government in power but Hoare was 
Secretary of State in the predominantly Conservative national 


government. 


‘The labours of the Simon Commission provided the blue- 
print for discussion in the Round Table Conferences. There 
were three sessions of this Conference in 1930 (12th November, 
1930 till 19th January, 1931), 1931 (7th September till 1st 
December) and 1932 (17th November till 24th December). The 
Congress which was in rebellion from 1930 participated in the 
second session through Mahatma Gandhi after the signing of the 
Gandhi-Irwin Pact of 1931. The recommendations of these 
Conferences were embodied in a White Paper published in 
March 1933. It was examined by a Joint Select Committee of 
both Houses of Parliament, which recorded evidences from the 


1 Statutory (Simon) Commission Report, Part II, pp. 145-6. 
2 Proceedings of the Indian Round Tab!e Conference (1930), p. 447. 
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representatives of the Indian people. The final outcome of these 
prolonged deliberations was the Government of India Act, 1935. 


The Act of 1935 was the biggest of all the statutes ever passed 
by the British Parliament and it was a model in cumbrous and 
legalistic draftsmanship. Two entirely new principles were em- 
bodied in the Act. These were the establishment of an All-India 
Federation of both British India and the Indian States and the 
grant of Provincial Autonomy. Both these principles were the 
two aspects of the same problem, which was grant of Central res- 
ponsibility. It was certainly an act of wisdom to think of integ- 
rating British India and Indian India in one common government 
and such a Union was feasible only in a federal polity. The 
Indian Federation was thus contingent upon accession of a speci- 
fied number of states. It was stipulated that His Majesty would 
proclaim the establishment of Federation only when states which 
were entitled to choose not less than half of the States’ represen- 
tatives in the upper house of the Federal Legislature and whose 
population is not less than one-half of the total population of the 
states, had acceded to the federation by executing an Instrument 
of Accession through their Rulers. The upper house of the Federal 
Legislature was to consist of 156 members for British India and 
not less than 104 members for the federating states. The lower 
house was to be formed with 250 representatives from British 
India and not more than 125 from the Indian States. Partial 
responsibility in the form of dyarchy would have been given to the 
Centre had the federation been established; otherwise the Centre 
was to continue, and, in fact, it did continue till 1947, under the 
Transitory Provisions of the Act which gave a fresh lease of life 
to the Act of 1919 in respect of the Cent-al Government only. 
As the critics pointed out, the States’ representatives of the Federal 
Legislature were to be appointed by the Rulers and not elected 
by the people and as such they were to be instruments of reaction; 
unless they came, even partial responsibility could not be trusted 
to the British Indian representatives. Despite the best efforts 
of Lord Linlithgow, the Viceroy (1936-43), the states did not 
accede in requisite number and the federation was not established 


in India. 
But the structure of the Act was based on federal pattern and 
autonomous provinces were the direct result. A federation re- 
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quires units for its functioning and these units must be independent 
or at least quasi-independent. A unitary state like India was 
disintegrated into eleven autonomous provinces each of which, 
though unequal in size, population and resources, ‘‘had exclusive 
authority within the Province in a precisely defined sphere broadly 
free from control by the Central Government and Legislature”.! 
The powers of the governments were precisely defined for the 
Federation and the autonomous Provinces. As there was intense 
divergence of opinion between the Hindus and the Muslims in 
regard to the location of the residual powers, the former demand- 
ing it for the Centre and the latter for the Provinces, a Concurrent 
List of Powers was also drawn up. The residuary powers, if any, 
were to be with the Governor-General who would determine its 
Jocation in his discretion. Sources of revenue were also distribu- 
ted on principles of federal finance in force from 1872. 


‘The nature of government was determined on the basis of 
the doctrine of executive independence. Provincial adminis- 
tration was to be manned by a Council of Ministers, which was 
to be appointed and removed by the Governors; mode of their 
appointment, manner of their working and their relation to the 
legislature were left to be worked out by the Governor on the basis 
of an Instrument of Instructions issued to him by His Majesty 
with the approval of Parliament. The sphere of ministerial res- 
ponsibility was not defined; on the other hand, specific powers 
were reserved for the Governor, where he would function in his 
discretion without the aid and advice of his Ministers or he would 
exercise his individual judgment in complete disregard of Minis- 
terial advice. Where he was not required by or under the Act 
to function in either of these ways, he was to be guided by the 
aid and advice of his Council of Ministers. Such a residual sphere 
for the Cabinet depended upon the personality and power-hunger 
of the Governors. A similar pattern was set for the still-born 
Federal Centre, where the Governor-General had these special 
powers; in addition, Defence, Ecclesiastical Affairs, Tribal Affairs 
and a part of the Finance Department were reserved to him to be 
administered with the help of Counsellors. The Council of Minis- 


.ters had nothing to do with these departments, Further, Section 


1 Report of the Joint Select Committee, para. 48. 
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93 provided that the Governor of a Province with the concurrence 
of the Governor-General could suspend the working of responsible 
government in his Province, if he was satisfied that a situation had 
arisen in which the government could not be carried on in accord- 
ance with the Act. On issuance of a Proclamation by him to this 
effect, he himself became the autocratic ruler of the Province, 
constituting all by himself the executive and the legislature. In 
fact, major provinces like Bombay, Madras, United Provinces, 
Central Provinces and Bihar were under the autocratic rule of 
their Governors from November 1939 till April 1946, even though 
the Act of 1935 remained in force from April 1937 till August 
1947. 


INDIA BECOMES INDEPENDENT 


The Act of 1935 created universal discontent in the country. 
Both the Congress and the Muslim League rejected it outright. 
Mr. M. A. Jinnah, the Muslim League leader, characterised it 
as ‘fundamentally bad, thoroughly rotten and entirely unaccep- 
table”, whereas in Pandit Jawaharlal Nehru’s opinion, “it is not 
worth the paper on which it has been printed”. The moderate 
opinion was in favour of giving the Act a fair trial in order to 
make most of the limited opportunities given for the development 
of the country and for hastening the progress towards Dominion 
Status. As there were prolonged deliberations and discussions on 
different aspects of the Act for about a decade, national opinion 
had been crystallised and there was no novelty and surprise in 
the reforms that were inaugurated with the enforcement of the 
Act. 


The Provincial Part (Part III of the Act) was scheduled to be 
enforced from 1st April, 1937. General elections were held in 
the spring of 1937. The Congress, though opposed to the prin- 
ciples of the Act, adopted the parliamentary programme in order 
to wreck the Act from within. For the first time in India, parties 
were organised for the purpose of fighting the elections and the 
Congress was naturally the best organised and the most wide- 
spread party of all. For the first time also, election manifestoes 
containing elaborate programmes of political, economic and social 
objectives were put before the clectorate for courting their votes. 
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Franchise was very much restricted as it was based on property, 
education, amount of tax payment and service qualifications and 
only 14% of the people had the votc; yet the Congress registered 
a signal success at the polls and in six out of eleven provinces of 
India had an absolute majority. In the remaining provinces, 
it was the strongest and the most well-organised opposition, and 
in two of them it was the single largest party in the legislature. 
All other parties, except two local parties in the Punjab and Bengal 
which had a majority in these provinces, were completely routed, 
The Indian electorate had proved that final settlement will take 
place one day between the British power in India and the Indian 
National Congress. 


Pandit Jawaharlal Nehru was the Congress President at the 
time and he was, from the very outset, opposed to the idea of office 
acceptance by the Congress. But the phenomenal success of his 
organisation at the polls led to a reorientation of policy and the 
leaders of the Congress parliamentary partics in different Pro- 
vinces where they were in absolute majority were given a mandate 
to accept office, provided that the Governors gave them an assu- 
rance not to use their special powers and interfere with the day- 
to-day administration. The Act of 1935 had aimed at the estab- 
lishment of the principle of executive independence, whereas the 
Congress was determined to evolve a real parliamentary executive 
on the British model. As the Governors could not give such an 
assurance within the terms of the Act, the Congress leaders re- 
fused to accept office and minority Cabinets were formed in the 
interim period. At last, the Viceroy Lord Linlithgow made an 
authoritative pronouncement in June 1937 and stated that normally 
the Governors world not use their special powers and where they 
did exercise them to ward off an emergency, the Ministers might 
tender their resignation or come out to the public, while continu- 
ing in office for openly dissociating themselves from the Governor’s. 
action. In other words, Provincial Governments were to function 
on the basis of a Gentleman’s Agreement between the Governor 
and his Ministers. 

The Congress assumed office in June 1937 in the provinces. 
of Bombay, Madras, United Provinces, Central Provinces, Bihar 
and Orissa; it also took office in course of time in the provinces of 
Assam and the North-West Frontier, where it was the single largest 
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party. The local parties, the Unionist Party of the Punjab and 
the Krushak Praja Party of Bengal, had formed Ministries in those 
two provinces. The tiny province of Sind created in 1936 had 
no stable government as groups were formed around personalities 
and there were frequent permutations and combinations for minis- 
try-making as in France. The Congress Governments were 
regimented and controlléd by its Central Parliamentary Board 
from a national centre and the high traditions of parliamentary 
government sect up by them could easily influence the Cabinets 
of the non-Congress Provinces as well. Persons who had served 
as Governors during the period have testified after their retire- 
ment, to the honesty and efficiency of the Congress Ministers who 
went in to wreck the Constitution from within but remained behind 
as mastcr-craftsmen to work it out. The irresponsible Centre 
with the Governor-Gencral-in-Council at the apex extended all 


co-operation to these provincial cabincts for making the experi- 
ment of autonomy successful. 


The Act of 1935 stabilised the growing tradition of Cabinet 
Government in India. After the Provinces became autonomous 
and sclf-governing, an irresponsible and irremovable Centre was 
an anachronism and it was clear that it could not continue muck 
longer. Sooner or later, principles of Cabinet Government had to 
be extended to the Central Government as well. Age-old res- 
trictions on individual freedom were swept away consistent with 
the needs of sccurity of state and national unity. Social and 
cconomic reforms, which were long overdue, were speedily brought 
about thereby transforming the police raj of the British to a welfare 
state. The people were unusually excited by seeing their leaders, 
who were prisoners of Government only yesterday, presiding over 
them. A new spell of nationalism had overwhelmed the country. 

The Second World War interrupted the constitutional progréss 
of the country and gave a new slant to the Indian problem. The 
Congress was a pacifist organisation pledged to the doctrine of 
non-violence; yet on account of its deep-rooted abhorrence 
for dictatorship, it came forward to co-operate with the Govern- 
ment in their war efforts, provided that India wag made a party 
to the war only with the consent of her people and that His 
Majesty’s Government made their war aims clear and declared 
to what extent these aims were applicable to India. The British 
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Government was as vacillating as ever and the Congress gave up 
office in the provinces in November 1939. The Governors lost 
no time in establishing their autocratic rule in accordance with 
Section 93 of the Act. During the war ycars, all the Provinces 
of India for some time or other were under this type of adminis- 
tration: Bombay, Madras, United Provinces, Bihar and the Central 
Provinces being under this rule for the éntire period. 


The Congress demanded immediate establishment of a 
National Government at the Centre which would work on the 
principles of cabinet government and also an unqualified declara- 
tion for the future that after the war Indians would draw up their 
own Constitution through a representative Constituent Assembly 
clected on the basis of universal adult suffrage. Prima facie these 
demands were nothing new and they did not indicate any shade 
of radicalism. The Act of 1935 had contemplated a form of 
limited cabinct government at the Centre and the Congress only 
wanted its extension to the reserved fields also. After all, Part II 
of the Act dealing with the Federation was never repealed. His 
Majesty’s Government had maintained intimate contact with 
Indian leaders and opinion for framing that Act; it was a tacit 
admission of the right of the Indian pcopic to draw up their own 
Constitution. 


The British policy in India has throughout lacked grace and 
the sense of timc factor, Every demand made by India from 1857 
onwards had been conceded but much later than the period when 
the demands were made, so that their concession had no Sympathe- 
tic response in India. They assumed the same attitude of ill- 
grace to the latest demand and conceded it seven years later, when 
ultimately they had to quit the country. His Majcsty’s Govern- 
ment refused to countenance the demand for immediate National 
Government at a “moment when the Commonwealth is engaged 
in a struggle for existence” and to promise anything for the future 
in view of their sacred obligations to the Indian States and the 
minorities. They said, “It goes without saying that the British 
‘Government could not contemplate the transfer of their present 
responsibilities for peace and welfare of India to any system of 
Government whose authority is dircctly denied by large and 
powerful elements in India’s national life. Nor could they be 
parties to the coercion of such elements into submission of such a 
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Government”.3 All these statements were being made when 
England was “‘struggling for existence”. The Congress naturally 
remained in wilderness and replied to the British intransigence 
by its individual Civil Disobedience Movement in 1940 and 
Quit India Movement in 1942. 


Every change in the fortunes of war produced its own reac- 
tion on British policy in India. Soon after the fall of France, 
the Viceroy Lord Linlithgow announced on the 8th August, 1940 
that the new constitution should be “‘primarily the responsibility 
of the Indians themselves and should originate from Indian con- 
ceptions of the social, economic and political structure of Indian 
life’. ‘This was an indirect concession of the demand for Consti- 
tuent Assembly, though it lacked sincerity and forthright expres- 
sion. But instead of conceding a National Government at the 
Centre, he was willing to appoint some Indians as Members of his 
Executive Council. This ‘August Offer’ proved futilc. After the fall 
of Singapore and Burma, when India had a few bombs from the 
Japanese and an invasion of India seemed imminent, Sir Stafford 
Cripps, then Lord Privy Seal, came to India on the 23rd March, 
1942 and announced on behalf of His Majesty’s Government that 
“they propose the creation of a new Indian Union, which shall 
constitute a Dominion associated with the United Kingdom and 
the other Dominions by a common allegiance. to the Crown but 
equal to them in all respects, in no way subordinate in any respect, 
of its domestic or external affairs. Immediately upon the cessi- 
tion of hostilitics, steps shall be taken to set up in India an elected 
body charged with the task of framing a new Constitution for 
India and provision shall be made for the participation of the 
Indian States. The British Government undertake to accept 
and implement the Constitution framed by that body. His 
Majesty’s Government will not impose any restriction on the powcr 
of the Indian Union to decide in the future its relationship to the 
other member-states of the British Commonwealth.”? ‘This was 
a radical departure from a policy of outright rejection of the Indian 
demand but there were so many conditions attached and the 
future of England had appeared at the moment so uncertain that 
this declaration was scorned as ‘“‘a post-dated cheque on a crash- 


1 CMD 6291, His Majesty’s Stationery Office (1940). 
2 CMD 6350, His Majesty’s Stationery Office (1942). 
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ing bank”.3 The demand for immediate cstablishment of a 
National Government was not accepted and as such the Cripps 
Mission was also a failure. This insincere Cripps drama of more 
than a month had created moments of high hopes and great des- 
pair and the final outcome was so exasperating that the Congress 
programme of Quit India Movement of August 1942 had its 
reverberations throughout the country and for a few days British 
power in India was completely paralysed. This was succeeded 
by a period of enforced quietude, political deadlock, Congress 
exile and ultimate victory for the Allied Powers in the war. 


Unparalleled success of the Congress at the polls in 1937 
was an eye-opener for the British Government and they scented 
danger for the future. With a democratic set-up on the parlia- 
mentary model, it would be impossible to keep the Congress out 
of power, in case they had the electoral success behind them, unless 
extraordinary measures like the suspension of the Constitution 
were resorted to. The only hope for continuance of British autho- 
rity in India lay in encouraging the minorities and the reactionary 
and autocratic States Rulers to stand up as barriers against further 
constitutional advancement as demanded by the Congress. The 
contemplated Federation would have enshrined reaction as a per- 
manent element of the constitutional structure but that was not to 
be. The stage was set for playing up the minorities through the 
Communal Award of 1932 given by Mr. Macdonald in terms 
of which Muslims, Sikhs, Indian Christians, Anglo-Indians, Euro- 
peans and even the Scheduled Castes (which constitute an integral 
component of the Hindu society) were given communally separate 
electorates and weighted representation. Encouraged by the 
Government, the Muslim League created all kinds of difficulties 
for responsible government of India and before Lord Linlithgow 
made the announcement in August 1940 emphasising on their 
“‘sacred obligations to the minorities”, the Muslim League had 
adopted in its Lahore session in the same year the famous Pakistan 
resolution demanding vivisection of India and establishment of a 
separate state for the Muslims comprising Bengal and Assam in the 


1 Muihatma Gandhi on seeing the declaration told Sir Stafford Cripps, 
“If the Congress President asked my advice, I will say that the British propo- 


sals form a post-dated cheque on a crashing bank.” Sir Stafford Cripps by 
Eric Estoric, p. 277. 
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east and the Punjab, Sind, North-West Frontier Province and 
Baluchistan in the west of the country. Since then, the claim 
went forth that the Muslims were a separate nation in India and in 
all constitutional arrangements they were, despite their numerical 
minority, entitled to equal treatment with the Hindus until national 
sclf-determination was conceded to them. In making the demand 
and in the British Government accepting it, it was forgotten in 
all quarters that religion was never the sole criterion of nationality 
and that the Congress was a national and not a Hindu organisa- 
tion. Just then, the Congress President Maulana Abul Kalam 
Azad was a Muslim. One of the reasons for rejection of the 
Cripps offer by the Congress was that it encouraged the recalcit- 
rant Muslims and the Indian States by providing that “any Pro- 
vince or Provinces, which do not acquiesce in the new Constitu- 
tion will be entitled to frame a constitution of their own giving 
them the same full status as the Indian Union and any State or 
States shall be similarly free to adhere to the new constitution or 
not.” ‘This was a clarion call for Balkanisation of India and 
the surprise was that His Majesty’s Government chose Sir Stafford 
Cripps, a well-known friend of India, to administer this bitter 
pill. The subsequent history of India was tarnished by this 
nefarious move. 


"+ 


War in Europe ended in May 1945 and party government 
was restored in England. The House of Commons was dissolved 
and new elections were scheduled to be held in July 1945. Lest 
the Indian deadlock might act to the disadvantage of the Conser- 
vatives who had formed the Caretaker Government after dissolu- 
tion of the war-time Coalition, the Viceroy Lord Wavell (1943-47) 
was summoned to London and was authorise¢ to make a move 
in India. On return, he said in course of an announcement, 
“The Executive Council should be reconstituted and the Viceroy 
should make his nomination to the Crown for appointment to his 
Executive Council from amongst leaders of Indian political life 
at the Centre and in the Provinces in proportions which would 
give a balanced representation to the main communities including 
equal proportion of Muslims and Caste Hindus ..... Itis not 
the intention of His Majesty’s Government to introduce any change 
contrary to the wishes of the major Indian Communities.” It 
was further announced that elections to the Central and Provincial 
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Legislatures postponed since 1937 should be held in the winter 
of 1945-46. This announcement, popularly known as the Wavel! 
Offer, was followed by the release of the members of the Congress 
Working Committee who were under detention without trial from 
August 1942. 


Prolonged conferences were held in Delhi and Simla in June 
and July 1945 but no agreement could be arrived at even for an 
interim arrangement as the Muslim League stood resolutely on its 
demand that not only there should be equality of representation of 
the Hindus and the Muslims but also all the Muslim members of the 
Council should be nominated by them. The Congress in its anxiety 
for a settlement agreed to the first part of the demand however 
unjust it was but it could not accept the second part without 
stultifying its national character. The Wavell Offer ultimately 
proved a fiasco. 

The Labour Party won the elections of 1945 and formed govern- 
ment in England. The Indian problem is not usually a party 
controversy in England; yet the Labour Party was consistently 
sympathetic to the Indian demands and the Congress leaders had 
many friends among the Labour Party-men. Assumption of 
office by Mr. C. R. (later Lord) Attlee as Prime Minister who was 
not only a friend of India but who had direct experience of the 
Indian problem as a member of the Simon Commission (1927) raised 
high hopes in the country. In full justification of these hopes, Mr. 
Attlee made his famous announcement on the floor of the House 
of Commons on February 19, 1946. He said, “His Majesty’s 
Government have decided to send out to India a special Mission 
composed of Cabinet Ministers to seek in association with the 
Viceroy an ,agreemtnt with the Indian leaders on the principles 
and procedure relating to the constitutional issue, that is, for 
preparatory discussions with the elected representatives of the 
British India and with Indian States in order to secure the widest 
measure of agreement as to the method of framing a constitution 
and setting up of a constitution-making body.” This was 
undoubtedly a bold move and his statement created universal 
satisfaction in India. The Cabinet Delegation consisted of Lord 
Pethick-Lawrence, the Secretary of State for India, Sir Stafford 


1 Hansard (1946), 19th February, 1946. 
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Cripps and Mr. A. V. (later Lord) Alexander. They. reached 
India on the 23rd March, 1946 and by then the general elections 
were over which again put the Congress in power in eight pro- 
vinces. Ministries had either been formed or were in the process 
of being formed in the Provinces. Just as the Delegation had 
a clear mandate from their Government, the new leaders with 
whom talks were to be carried on were equally fortified with a 


mandate from the people of India. The stage was set for a funda- 
mental move and advance. 


On the eve of the departure of the Cabinet Mission from 
London to India, there was a Debate on India in the House of 
Commons on the 15th March, 1946. Mr. R. A. Butler on behalf of 
the Conservative Opposition warned that the Mission “would be 
brought up sharply against the question whether India was to be 
divided or not”, to which the Prime Minister Mr. Attlee replied 
in clear and unambiguous terms, “What form of government is 
to replace the present regime is for India to decide .... 
India herself must choose what should be her future constitu- 
tion. It would be a great mistake to stake out the claims of 
rival communities .... At the present time, tide of nationalism 
is running very fast in India and indeed all over Asia. India 
is affected by what happens elsewhere in Asia. Today we 
find that among Hindu, Muslim, Sikh and Mahratta politicians, 
the conception of nationality has been growing stronger and 
stronger. We are very mindful of the rights of minorities 
and the minorities should be able to live free from fear. But 
we cannot allow a minority to place a veto on the advance of a 
majority.” This courageous statement was acclaimed by every- 
body except Mr. M. A. Jinnah, the League leader, and the 
Conservative Party of England. 


The Cabinet Mission was in India for about four months and 
they had several meetings with the Viceroy, representatives of 
different political parties and communal organisations and also 
with the Central and Provincial Governments. Throughout this. 
period, all roads led to New Delhi and Indian opinion was at the 
apex of expectancy. At last the Mission made their proposals 
public on the 16th May, 1946 which according to them were the- 


1 Hansard (1946), 15th March, 1946. 
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embodiment of the highest common factor among all shades of 
Indian public opinion. The substance of their proposal was that 
“immediate arrangements should be made whereby Indians may 
decide the future constitution of India and an intcrim government 
may be set up at once to carry on the administration of British 
India until such time as a new constitution can be brought into 
being. We are unable to advise the British Government that the 
power should be handed over to two separate sovcreign states.” 


The Cabinet Mission examined the League demand for 
Pakistan in great detail, analysed its political, economic and finan- 
cial implications and concluded that it was an unfeasible proposi- 
tion. But they sympathised with their apprehensions about being 
submerged by the majority community and accordingly recom- 
mended a three-tier structure in which between a weak Centre 
at the top and strong Provinces at the bottom there would be a 
third level of Group government as the constituents of the Federa- 
tion. Three such Groups were envisaged and in two of them, 
the Muslims were to be in majority. Group A was to consist 
of the Hindu-majority Provinces of Bombay, Madras, Bihar, 
‘Orissa, United Provinces and the Central Provinces; Group B of 
the Punjab, Sind, North-West Frontier Province and Beluchis- 
tan and Group C of Bengal and Assam, The Central Govern- 
ment would have been a feeble organisation with Defence, Ccm- 
munications and Foreign Affairs and powers for raising necessary 
finances as its jurisdiction; the remaining powers would vest in the 
Provinces, who would again decide which of these powers were 
‘to be handed over to the Group Government. This would have 
‘granted the largest measure of autonomy to the Muslims in Groups 
B and C in which they were in a majority and lcft the territorial 
integrity of India intact. 


A Constituent Assembly was proposed to be immediately set 
up. The Congress demand for electing it on the basis of universal 
adult suffrage was not accepted on the ground of inordinate delay 
involved in the preparation of new electoral roils and conduct of 
fresh elections. They decided that the Provincial Legislative 
Assemblies which were elected a few months before should elect 
the m:zmbers of the Constituent Assembly. Each Province was 
allocated representation on the basis of its population in accordance 
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with the principle of at least one member for every million of its 
inhabitants. To maintain communal representation intact, the 
whole population was divided into General and Muslims and 
members of the Assemblies representine either i 

to clect its quota to the Co Assembly. “The Sith 
recognised as a distinct community for the Punjab only. Elections 
were to be conducted in accordance with proportional representa- 
tion by means of single transferable vote. The Statement of the 
Mission embodied the details of allocation of Provincial and com- 
munal quotas of membership and further laid it down that all 
communal questions shall be decided in the Constitucnt Assembly 
by a double majority, that is, by a majority of the total member- 
ship of the body and by a majority of representatives of the com- 
munities concerned. 

For the immediate period, the Cabinet Mission proposed 
formation of an entirely non-official Executive Council with 
leaders selected by the Indian parties themselves but formally 
appointed by the Crown. This Interim Government would 
normally function as a responsible Cabinet in respect of day-to- 
day administration without any interference from the Viceroy. 


Leaving aside the technical difficulties involved in actual 
implementation of these proposals, the Statement of the Cabinet 
Mission met the demand of the Indian people in its entirety and 
the Congress naturally accepted it. The Muslim League had 
also accepted it at the first instance but later, after the Mission 
left India, withdrew its acceptance. When the Statement was 
laid before the House of Commons on May 16, 1946 Mr. (later Lord) 
Winston Churchill, the Leader of the Conservative Opposition, 
characterised it as “an able but melancholy Gocument’”’ and said, 
“During these negotiations, it has been increasingly clear that 
the object sought for was not Dominion Status with consequent 
right of secession but direct and immediate independence. I 
am not sure that the results of this short circuit have been fully 
realised by the House.” He further emphasised on “‘our obliga- 
tions to minorities, notably nincty million Muslims, the most 
warlike and formidable of all the races in the Indian sub-conti- 
nent.” The Muslim League withdrew its acceptance on July 29, 


1 Hansard (1946), 16th May, 1946. 
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1946 and decided to launch Direct Action on 16th August, 1946. 
to demonstrate the “warlike and formidable” behaviour of the 
Muslims and on that day thousands of innocent persons lost their 
lives in Bengal with conscquent retaliatory violence throughout 
the country. Nor was this outcome entirely unexpected by the 
Muslim League; for its Working Committee in its resolution of 
July 29, 1946 had explicitly given a call that ‘time has come for the 
Muslim nation to resort to Direct Action and get rid of the present 
slavery under the British and the contemplated future Caste Findu 
domination.” Calcutta had an unprecedented blood-bath and 
for a few days, the Muslim League Government of Bengal abdi- 
cated power in favour of the criminal elements of the city. 


In the meanwhile, the Congress under the lcadership of Pandit 
Jawaharlal Nehru joined the Viceroy’s Executive Council in 
accordance with the Cabinet Mission Schedule and Pandit Nehru 
became the Vice-President of the Council with the Viceroy as the 
President. There were representatives of the Sikhs and the 
Scheduled Castes also and, as the Muslim League did not join 
in the first instance, five scats in a Council of fourtcen reserved 
for them were temporarily filled up by Congress nominees. 
There were, however, five Muslim Members in this Council. All 
portfolios of the Government of India including Defence and Ex- 
ternal Affairs which were hitherto held by the Commander-in- 
Chief and the Viceroy respectively were handed over to these: 
Indian Councillors for the first time in history. It was officially 
described as the Interim Government, in as much as this Govern- 
ment was to continue in office until a permanent Government 
came into office under the Constitution framed by the Constituent 
Assembly, arrangements for which were going apace. But the 
common people were very much excited by the change-over at 
the Centre and described it as the National Nehru Government. 
The Viceroy Lord Wavell made an eloquent and sincere appcal 
to the League to come in but he was curtly refused by Mr. Jinnah. 
Marking the tremendous psychological reaction of the people 
towards this unique change at the Centre, the League appre- 
hended that the Congress might steal a march over them by run- 
ning the Government of India alone and as such joined the Council 


1 Kessings Archives (1946), 29th July, 1946. 
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in Uctober, that is, a month and a half after its formation. The 
obliging Congress members tendered resignation to accommodate 
five Muslim League Councillors and important Departments 
like Finance were made over to them. Curiously enough, the 
League contingent had included a Scheduled Caste Hindu in 
the person of Mr, Jogendra Nath Mandal of Bengal who was 
given the Law portfolio. He was not a member of the Muslim 
Leaguc.? 


Llections to the Constituent Assembly were over by October 
1946 and the Muslim League took as inuch part in these elections 
as the Congress. The Assembly was scheduled to meet on Monday, 
the 9th December, 1946 in the Parliament House in New Delhi. 
Prior to this, there were sharp differences of opinion between the 
Congress and the League in regard to interpretation of the proce- 
dure laid down in the Statement of the Cabinet Mission of the 
i6th May, 1946 for deciding conimunal questions and the League 
threatened a boycott of the Constituent Assembly. A last minute 
Conference convened by His Majesty’s Government in London 
on the 6th December, 1946 with Congress, League and Sikh 
representatives failed to iron out the differences and when the 
Assembly met in its first session on the appointed date, the Muslim 
League members did not appear there cither to take oath or to 
participate in its deliberations. This was naturally very much 
irritating and during the first few months, non-participation by 
League members operated as a delaying influence on the pro- 
ceedings of the Constituent Assembly. 


These sharp differences on the political front had their reac- 
tions on the working of the Government of India. ‘The League 
members of the Council had functioned as a separate bloc and obs- 
tructed the general plans for undertaking ameliorative measures. 
‘The Viceroy Lord Wavell appeared sympathetic towards the 
League members. ‘The other members of the Council protested 
to him against the intransigence of the League members and even 
characterised them as playing the role of a King’s Party but these 
protests went unhceded. There was a complete deadlock in the 
Government of India. Though there were frequent outbreaks 


i MN i £ Transfer of 
1 ore light on these details see V. P. Menon, The 
Power ia dia, ସି Muulana Abul Kalam Azad, India Wins Freedom. 
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of communal disturbances here and there in the country as & 
sequel to the Direct Action of the League in preceding August, 
the Government could not adopt agreed measures to combat this 
rising tempo of lawlessness. If a groaning India was to survive, 
parting of ways with the League appeared inevitable. Sirong 
protests were lodged with His Majcestv’s Government against the 
attitude of the Viceroy who scemed to have been oblivious of his 
special responsibility for ‘“‘peacc, tranquillity and interests of 
British India”. 


At length, Mr. C. R. Attlee the Prime Minister announced 
on the floor of the House of Commons on the 20th February, 
1947 thet Lord Wavell’s appointment as Viceroy was terminated 
and that Lord Mountbatten of Burma, a cousin of the King, was 
appointed instead. He surveyed the developments in India 
subscquent to the departure of the Cabinet Mission and made a 
final announcement of policy. He said, “His Majesty’s Govern- 
ment wish to make it clear that it is their definite intention to take 
necessary steps to effect the transference of power into responsible 
hands by a date not later than June, 1948. . . . . If it should appear 
that a Constitution will not have been worked out by a fully rep- 
resentative Assembly before the time mentioned, His Majesty’s 
Government will have to consider to whom the powers of the 
Central Government in British India should be handed over on 
the due date, whether as a whole to some form of Central Govern- 
ment in British India or in some areas to the existing Provincial 
Governments or in such other way as may seem most reasonablc 
and in the best interests of the Indian people. The present state 
of uncertainty is fraught with danger and cannot be indefinitely 
prolonged.” ନ 


‘The portents were unmistakable. Uncertainties of the situa- 
tion and inherent dangers therein cowed down even the stoutest 
hearts and the same Prime Minister who was unwilling to give a 
veto to the minorities on the progress of India and was eulogising 
the blessings of united India, had to give in. The Congress 
knew that no Constitution can be framed by an Assemblv from 
which nearly one-third of the members stood aloof and no measures 
could be undertaken either for maintaining peace in the country 


1 Hansard (1947), 20th February, 1947. 
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or for improving the lot of the common man, so long as the Govern- 
ment of India was divided within itself. If Pakistan was to come,. 
it should come when India was alive and not after she was reduced 
to cinders. Thus when Lord Mountbatten took over in March 
1947, he found considerable crystallisation of political opinion 
and he at once plunged into a series of momentous consultations. 
‘There was an atmosphere of frustration and disgust in the country; 
immediate improvement in the situation was the inescapable 
remedy. A solution was available almost ready-made and within 
two months of his arrival, he flew to London to consult His Majesty’s 
Government about it. The final outcome of these hurried con- 
fabulations was expressed by the Prime Minister, Mr. Attlee in the 
Commons on the 3rd June, 1947 in these words, “The major 
political parties have repeatedly emphasised their desire that there 
should be earliest possible transfer of power in India. With this 
desire, His Majestv’s Government are in full sympathy and they 
are willing to anticipate the date of June 1948 for handing over 
of power by setting up an independent Indian Government or 
Governments even at an earlier date.... They have no inten- 
tion of attempting to frame any ultimate Constitution for Indiz 

.. this is a matter for the Indians themselves. Nor is there 
anything to preclude negotiations between communities for a 
United India.” 


The details of the plan were set forth in a White Paper which 
was published simultaneously in London and New Delhi on the 
3rd June, 1947. The League demanded Pakistan no doubt but 
the people inhabiting the areas proposed to be severed from 
India were not chattels to be handed over to anybody without 
their consent. A referendum was held in North-West Frontier 
Province and in the Sylhet district of Asssm. The Legislative 
Assembly of Sind was asked to opt, if she was to go out of India. 
There were parts of Bengal and the Punjab which were predomi-. 
nantly Hindu or Sikh in their population; hence the Legislative 
Assemblies in these two Provinces were asked to express their 
opinion about division of their Provinces. This opinion was 
registered by the Hindu and Muslim members of the Assembly 
meeting separately and by the Assembly as a whole. 


1 Hansard (1947), 3rd June, 1947. 
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After all these steps were taken, His Majesty’s Government 
decided to divide India into two separate Diminions each with an 
independent government of its own and the British Parliament 
discharged its final obligation for the welfare of India by enacting 
the Indian Independence Act, 1947, in terms of which India 
and Pakistan were made two Dominions within the British Com- 
monwealth of Nations. Pakistan was born on the 14th August, 
1947 and it comprised the Province of East Bengal with the dis- 
trict of Sylhet in the east and West Punjab, North-West Frontier 
and Sind on the west with a distance of more than one thousand 
miles in between East and West Pakistan. India was made 
a Dominion on the 15th August, 1947 with West Bengal, Bihar, 
Assam, Orissa, United Provinces, Central Provinces, Bombay, 
Madras and the East Punjab as its territory. Mr. M. A. Jinnah 
realised the ambition of his life by selecting himself as the first 
Governor-General of Pakistan and India retained the services of 
Lord Mountbatten as her first Governor-General. The Governors- 
General of India and Pakistan were nominated by the Congress 
and the Muslim ‘League respectively and were formally appointed 
by the Crown. It must be said to the credit of the Indian 
States Rulers and other minorities that they had created no 
new problems in course of this change-over. On the eve of partition, 
Mahatma Gandhi said, “‘The British Government is not respon- 
‘sible for partition. The Viceroy has no hand in it; he is as 
much opposed to division as the Congress itself. But if Hindus 
and Muslims cannot agree to anything else, then the Viceroy is 
left with no choice.” 


The government of the Indian Dominion was carricd on in 
‘accordance with the provisions of the Government of India Act, 
1935 as modified by and adapted under the Indian Independence 
Act, 1947. Like all Dominion Governments, the Government 
-of India also enjoyed complete external and internal independence 
with consequent right of secession from the British Commonwealth 
of Nations. The Constituent Assembly freed from all detracting 
influences went ahead for framing a Constitution for New India 
and the Constitution on being passed in the Third Reading on 
the 26th November, 1949 and signed by the members and Presi- 
‘dent of the Constituent Assembly on the 24th January, 1950 was 
proclaimed on the 26th January, 1950—a day celebrated as the 
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Independence Day from 1930 under the Congress resolution of 
December 1929, India established herself as a Sovereign Demo- 
cratic Republic without owing any allegiance to the British Crown 
but in her own interests and in the interests of world peace, she 
still continues as a member of the British Commonwealth of 


Nations now rechristened as Commonwealth of Nations in order 
to accommodate a Republic. 
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CHAPTER 2 
THE INDIAN STATES PROBLEM 


The Indian Union until 1956 consisted of twent’/-seven units 
called States grouped under three Parts as detailed in the First 
Schedule to the Constitution and also an independent territorv of 
the Andaman and Nicobar Islands in the Indian Ocean. But when 
the British had relinquished power in respect of British India, there 
were besides the nine Provinces constituting the Dominion of India, 
562 minor Indian Native States collectively known as Indian 
India. Their legal relation with the new Government of India 
was grossly uncertain and politically, they had presented a baffling 
problem in those days of crisis. That they have been wiped out 
from the map of India as independent entities and have emerged 
once again in a new garb as viable units of the Indian Union on 
a par with the former Indian Provinces speaks volumes about 
mature statesmanship of the new Government and patriotism of 
the Indian States Rulers, who sacrificed their personal interests 
and privileges for the sake of unity and prosperity of their Mother- 
land. 

The Indian States Enquiry Committee of 1929 presided over 
by Sir Harcourt Butler had estimated that there were 562 States 
in what was then known as Indian India. Together they covered 
two-fifth of the area-and one-fourth of the population of the country. 
They were dotied about everywhere throughout the length and 
breadth of the country and, though politically and administra- 


1 Under the Constitution (Seventh Amendment} Act, 1956 the 14 States 
of the Indian Union are Andhra Pradesh, ‘Assam, Bihar, Bombay, Kerala 
Madhya Pradesh, Madras, Mysore, Orissa, Punjab, Rajasthan, Uttar Pradesh, 
West Bengal, and Jammu and Kashmir. The 6 Union Territories are Delhi, 
Himachal Pradesh, Manipur, ‘Tripura, the Andaman and Nicobar Islands and 
the Laccadive, Minicoy and Amindivi Islands. In 1960 Bombay” was 
bifurcated into Gujrat and Maharashtra, and Nagaland carved out of Assam. 

With the merger of Pondicherry governed by France, and Goa ruled by 
Portugal, with India, two new Union ‘Territories have been formed. On: 
November 1, 1966 the State of Punjab was further divided as Punjab and 
Haryana thus making a total of seventeen States ‘and nine Union Territories. 
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tively separate, they had racial, religious, cultural and economic 
affinities with their neighbouring States and also with the rest of 
the country. Some of these States like Hyderabad, Kashmir, 
Travancore and Mysore were as big in size and resources as any 
British Indian Province, whereas some others were minor princi- 
palities with an area of a few square miles and a few hundreds of 
inhabitants. They were, however, all equal in respect of their 
autocratic administration and subservience to the British Crown 
and for a time they had erected insurmountable barriers against 
constitutional progress of the country. 


The Indian States were products of historical accidents; their 
continuance as independent units without annexation into the 
British dominion in India was the result of personal inclinations 
of different Governors-General and exigencies of political expedi- 
ency. A Lord Cornwallis or a Sir John Shore adopted an attitude 
of non-intervention towards areas and territories outside the 
Company’s domain but a Lord Wellesley or a Lord Dalhousie used 
subterfuges like the Subsidiary Alliance or the Doctrine of Lapse 
respectively for expanding thc Company’s realms by annexing 
independent States. The declaration of the Court of Directors 
of the East India Company in 1841 for “abandoning no just and 
honourable accession: of territory or revenue” had cmboldened 
Lord Dalhousie to annex such States as had a break in succession 
for lack of an heir without giving them an opportunity for adopt- 
ing one in accordance with the Hindu custom. Considerations 
of justice and fair dealing did not deter these expansionist British 
Agents until the Sepoy Mutiny of 1857 enforced an awareness 
among the British that the Indian States Rulers were not entirely 
docile and if the British were to stay and continue in India, more 
honourable treatment towards them was called for. Thus, as 
Professor Coupland said, ““This division of India between two 
systems of government might almost be described as accidental. 
At any rate, it was not premeditated or planned .... In order to 
strengthen the British position in India in the welter of strife and 
intrigue, it seemed expedient to purchase the alliance and assis- 
tance of this Ruler or that small Chief by undertaking to respect 
and protect its dynastic rights within his dominion.’ Those 


1 India : A Restatement, by Professor Regina’d Coup!end, pp. 35-6. 
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“who had fortunately escaped annexation continued as before and 
treaties were signed with them in order to make them less dan- 
gerous for the new regime. Even here, treaties were often dictated 
by the sclf-intcrests of the Company; for Wellesley’s Subsidiary 
Alliance concluded with a number of Rulers had stipulated that 
they would maintain British soldiers trained by British Command- 
ers within their territories at their own expenses and provide them 
for imperial interests. This helped in reducing the cost of main- 
taining the British forces in India and kept the Indian Rulers in 
perpetual fear. 


No Ruler considered himself safe so long as the Company 
‘had not abandoncd its expansionist ambitions, and as such many 
Indian Rulers had played a leading role in organising and conduct- 
ing the Sepoy Mutiny. When the Crown took over the adminis- 
tration of India from the hands of the East India Company, Qucen 
Victoria in her Proclamation of 1858 with a vicw to reassuring 
the Indian Princes had clearly said, ‘“‘\We hercby announce to the 
Indian Princes that all treaties and engagements made swith them 
by or under the authority of the East India Company are by us 
accepted and will be scrupulously maintaincd and we look for the 
like observance on their part. We desire no crxtcension of our 
present territorial possessions and while we will pe:mit no 
aggression on our Deminions or our rights to be attempted with 
impunity, we shall sanction no encroachment on those of others. 
We shall respect the rights, dignity and honour of Native Princes 
as our own; and we desire that they as well as our own subjccts 
should enjoy that prosperity and social advancement which can 
only be secured by internal peace and good government.”! This 
proclamation stabilised the position of the Indian Rulers; they 
were raised to the position of sovereign indcpendent states like 
England being bound by treaty relationship with her Queen and 
they were also assured protection against all possible encroachments 
either on their rights and privileges or even their territorial integ- 
rity. These Indian Rulers and their heirs and successors had 
paraded these treaty rights before the Indian leaders till August 
1947 and created formidable difficulties against constitutional 
‘advancement of India. 


i'The Royal Proclamation, 1858. 
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Atter the Proclamation, reverse tendencies were noticeable,. 
which had the effect of undermining the status of these Rulers. 
Qucen Victoria was proclaimed the Empress of India in 1876 
and her suzerainty was extended to the whole of India including 
the Indian Native States whose Rulers and people were there- 
after reduced to the position of vassals of the British Crown as the 
Paramount Power. The Government of India excrcised the rights: 
of Paramountcy as agents of the British Government and Resi- 
dents and Political Agents were appointed in these States on be- 
half of the Indian Government to safcguard the treaty rights. 
Legal equality without economic and political equality is meaning- 
less and as such the Paramount Power could not adopt the same 
code of conduct towards all States irrespective of their size and 
resources. Thus, in addition to treatics, engagements and sanads, 
usages and sufferances came to determine the relationship of 
these States with the Paramount Power and as these were conven- 
tional, they varied from time to timc. In the long run Paramountcy 
meant that succession to Rulership must be recognised by the 
Crown and interference with the internal administration of the 
States would be justified in the interests of either of the Ruler or 
the people of a State. If there was continuous misgovernment 
in a State which might lead to internal rebellion with inevitable 
.repercussions on other States, the Government of India might 
intervene cither for deposing the Ruler who misgoverned and 
setting up a new Ruler instead or for crushing the rebeilion, if 
there was no justification for the same. In other words, autocracy 
could continue unhampered within a State if the people were re- 
conciled to it and there were no reactions outside its borders. The 
Ruler of a big state like Baroda was deposed as early as 1875 for 
“notorious misconduct, gross misgovernment and evident inca- 
pacity to carry into effect necessary reforms”. ‘There were nume- 
rous instances of deposition and interference with internal admi- 
nistration of the States thereafter. The latest position of Para- 
mountcy was elaborated by Lord Reading, the Viceroy (1921-26): 
who in a letter to His Exalted Highness the Nizam of Hyderabad. 
said, “The right of the British Government to intervene in the 
internal affairs of the Indian States is another instance of the 
consequences necessarily involved in the supremacy of the British 
Crown .... The internal no less than external security which the 
Ruling Princes enjoy is due ultimately to the protecting power of 
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the British Government and where imperial interests are concerned 
or the general welfare of the pcople of a State is scriously and 
grievously affected by the action of its Government, it is with the 
Paramount Power that the ultimate responsibility of taking re- 
medial action, if necessary, must lie. The varying degrees of 
internal sovereignty which the Rulers enjoy are all subject to the 
due exercise by the Paramount Power of this responsibility . -.. 
‘The sovereignty of the British Crown is supreme in India and 
therefore no Ruler of an Indian State can justifiably claim to 
negotiate with the British Government on an equal footing.” 
After this enunciation, independence of the Indian States became 
just a fiction and their Rulers were as much under the British 
as were the people of British India. 


While the legal position was thus in a melting pot, the States 
Rulers were confronted with a crop of fresh political problems 
which were sooner or later to overwhelm them. With Mont- 
ford Reforms, the tide of democracy began flowing in India and 
the people thereof played an increasing role in the governance of 
their country. Popular feelings know no political frontiers; demo- 
cratic sentiments cannot be imprisoned within territorial bounda- 
ries. The States people gradually realised their helplessness in 
the face of prevailing autocracy in their areas and showed symp- 
toms of unrest. For the sake of political harmony and facility of 
mutual contact, inauguration of Dyarchy in the Provinces in 1921 
synchronised with the establishment of a Chamber of Princes with 
the Viceroy as President. The Chamber was an organisation of the 
Indian Ruling Chicfs; it elected a Chancellor and a Pro-Chancel- 
lor and had a Standing Committee for managing the affairs of 
the Chamber. Though it was an informal organisation, the 
Chamber of Princes was the first attempt for integrating both 
British India and Indian India for purposes of common consul- 
tation. 

Demand for responsible government at the Centre‘ became 
very vocal in India. The transformation of the Congress into a 
militant organisation of the masses from 1920 added greater force 
to this demand. It was true that any question of constitutional 
advance concerned primarily British India but as the Government 


1 Appendix I, page 149 of the White Paper on States published by the 
‘Government of India in 1950. 
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of India was practically exercising the powers of paramountcy 
and as the Congress Movements were also having their repercus- 
sions among the States people, the Indian Rulers could no longer 
watch these developments with indifference. Lord Reading’s 
letter to the Nizam added to their consternation. Thus when 
the Simon Commission was appointed, they pressed for an autho- 
ritative investigation and enunciation of Paramountcy and their 
status in any future constitutional set-up in India. This led to the 
appointment of the Indian States Enquiry Committee in 1929 
under the Chairmanship of Sir Harcourt Butler. The Committee 
after making a historical survey of developments and tendencies 
in regard to Paramountcy confirmed them with the statement that 
*‘Paramountcy shall remain Paramount”, but in respect of the 
future, they said, “In view of the historical nature of the relation=- 
ship between the Paramount Power and the Princes, the latter 
should not be transferred without their own agreement to a rela- 
tionship with a new Government in India responsible to an Indian 
legislature.” On publication of the Reports of both the Simon 
Commission and the Butler Committee, the States Rulers were 
‘convinced that the Paramount Power could not provide them 
any help in face of political and constitutional onslaughts from 
‘British India. The progressive amongst them could read the 
writing on the wall and not only had they introduced represen- 
tative institutions in their own States but also expressed readiness 
to participate in the future constitutional set-up in India. 


When the First Round Table Conference in 1930 mooted the 
‘question of an Indian Federation of the British Indian Provinces 
and the Indian States, it were the Rulers of States like Bhopal and 
Bikaner who indicated immediate readiness to join the contem- 
plated Federation. The Government of India Act, 1935 did 
provide for such a Federation and consistent with the nominal 
independence of the States Rulers, it was further provided that 
the States could accede to the Federation only on execution of an 
Instrument of Accession by the Rulers thereof and the Federation 
could be inaugurated only on accession of such number of States 
as were inhabited by half of the total States population and as 
could provide half of the total representation reserved for the 


1 The Indian States Enquiry Committee Report, 1929. 
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States in the Federal Second Chamber. Despite strenuous efforts 
of Lord Linlithgow, these conditions could not be fulfifled and the 
Federation was not established. The idea was finally abandoned 
for the duration of the war. It was unfortunate for the later 
history of India. The Rulers were no doubt suspicious of the 
designs of the Indian leaders who were to constitute the Federal 
Government of India but had the Federation been established 
and had the Rulers of States worked for some time with the British 
Indian politicians, the atmosphere of suspicion would have cleared 
and they could not have been used as pawns by the British Go- 


vernment at the time of transfer of power. 


Between 1937 and 1939 when the Congress was in power in 
the Provinces, political enthusiasm of the people of British India 
had infected the States people and they put forward demands 
for representative institutions for themselves as well. As the 
autocratic Rulers were unwilling to share power with their people, 
there were disturbances in several states and more specially in 
Mysore, Hyderabad, Kashmir, Aundh, Rajkot and most of the 
Orissa Group of States; in some of them, agitations tock a com- 
munal turn as well. Curiously enough, the Paramount Power 
came to the aid of these reactionary Princes and with the aid of 
the police and military crushed the legitimate struggle of the people 
with an iron hand. Some of the Congress Provinces registered 
a strong protest with the Viceroy for this, as the disturbances in 
the neighbouring States had their reaction on the law and order 
situation of these Provinces. In the meanwhile, the Congress 
showed sympathy towards the aspirations of the States people 
by shedding their traditional neutrality towards developments 
in the states and to canalisc the States agitation, a States People’s 
Conference was organised in 1938 under the presidentship of 
Pandit Jawaharlal Nehru. It was clear hereafter that the states 
could have no longer a cloistered existence and the destiny of all 
people whether they resided in the provinces or states was closely 
intertwined. As a sequel, democratic institutions were formed in 
some states and when it was found that all states were not equally 
competent to run a costly democratic administration, Lord Lin- 
lithgow advised the smaller states to join their hands together and 
form States Unions for setting up democratic government in 
the Union as a whole. Though this advice was tendered to the 
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Kathiawar Group of States, most of whom were minor principa- 
lities, this was the beginning of a new trend of thought which was 
appreciated in all quarters and which became the final method 
of solving the states problem in independent India. The Rulers 
became increasingly conscious that their treaties could no longer 
shield them from democratic influences; yet on account of Congress 
sympathy for agitational politics in the states, the Rulers were 
driven more and more to seek shelter behind the British power 
and they became terribly nervous about their fate in future. 


In all discussions for constitutional advances in India during 
the war period His Majesty’s Government used the Princes as 
strongly as the minorities as barriers against satisfying the national 
demand. There was an element of selfishness too in the British 
position; for when the Congress advocated non-cooperation with 
war efforts, the Princes had ungrudgingly come forward with all 
their resources for aiding the British in successful prosccution 
of war. This was responsible for the fantastic suggestion of Sir 
Stafford Cripps in 1942 that “Any province or provinces which 
do not acquiesce in the new Constitution (to be framed by the: 
Constituent Assembly) wilt be entitled to frame a constitution of 
their own giving’ them the same full status as the Indian Union; 
and any State or States shall be similarly free to adhere to the 
new Constitution or not.” A far-sighted statesman of the calibre 
of Sir Stafford could have realised that there could not be 562 
Independent States in India; and States which were much smaller 
than even a town in British India could not have maintained a 
separate entity. But on many occasions, British diplomacy in 
India transcended all logic. This served as an incitement to: 
the Rulers who thereafter took their stand on their treaty rights 
with the Paramount Power and began to claim back thcir ‘sovere- 
ignty’, if the British proposed to quit India. 


But Mr. Attlee was not as much a lotus-eater as Mr. Chur- 
chill, and the Labour Government did not encourage intransigence 
of the States Rulers as much as the Conservatives had done. In 
course of the debatc in the Hous: of Commons following Mr. 
Attlee’s announcement for sending a Cabinet Mission to India, 


1 Draft Declaration for discussion with Indian leaders, 30th March, 
1942. 
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Mr. R. A. Butler on behalf of the Conservative Opposition said, 
“The Cabinet delegation must consider no solution which did 
not keep our word to the Indian Princes and to their people,” the 
Prime Minister stated in reply, ‘‘Of course feelings in British India 
regarding nationalism and the unity of India cannot be confined 
by the boundaries that separate thosc States from the provinces. 
The statesmen of British India should be able to work out a solution 
of the problem by bringing together those great separate parts 
and we must see that the Indian States find their part in it. But 
there again, there cannot be any positive veto. I do not believe 
myself that the Indian Princes wil! desire to be a bar to unity.” 
“This enunciation of policy served as an eye-opener and the princes 
lent full co-operation to the Cabinet Mission in cvolving a solu- 
tion for the Indian problem. 


The Cabinet Mission had also indulged in a good decal of 
plain speaking with the Princes and in a Memorandum publish- 
ed by them on May 22, 1946 they said, “They (States) will doubt- 
less strengthen their position by doing everything possible: to 
ensure that their administrations conform to the highest standard. 
Where adequate standards cannot be achieved within existing 
resources of the State, they will no doubt arrange in suitable cases 
to form or join administrative units large enough to enable them 
to be fitted into the constitutional structure. It will also streng- 
then the position of States, if the various governments take active 
steps to place themselves in close and constant touch with public 
opinion in their States by means of representative institutions.”® 
To those who claimed back their ‘sovereignty’ or sought protec- 
tion from the British even after the transfer of power on the ground 
of treaty rights, the Delegation said, ‘When a new fully self-govern- 
ing or independent Government or Governments come into being 
in British India, His Majesty’s Government’s influence with these 
Governments will not be such as to enable them to carry out the 
obligations of Paramountcy. Moreover, they cannot contem- 
plate that the British troops will be retained in India for this pur- 
pose. Thus in logical sequence and in view of the desire expressed 
to them on behalf of the Indian States, His Majesty’s Government 
will cease to exercise the rights of Paramountcy. This means that 


1 Hansard (1946), 15th March, 1946. 


2 Me.,norandum on States’ Treaties and Paramountcy of 22nd May, 
41946, para. 3. 
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the rights of the States which flow from their relationship with the 
Crown will no longer exist and that all the rights surrendered by 
the State to the Paramount Power will return to the States. 
Political arrangements between the States on one side and the 
British Crown and British India on the other will thus be brought 
to an end. ‘The void will have to bse filled either by the States 
entering into a federal relationship with the successor Govern- 
ment or Governments in British India or failing that, entering 
into particular political arrangement with it or them.” 


In the Constituent Assembly proposed by the Cabinet Dele- 
gation, 93 seats out of a total of 389 were reserved for the Indian 
States and it was provided that a Negotiating Committee to be 
set up by the Chamber of Princes should discuss with a corres- 
ponding Committee of the Assembly about the details of allocation 
of these seats among the different States and about the procedure 
of choice of these representatives. The Standing Committee 
of the Chamber accepted the Cabinet Delegation proposals in a 
resolution cated the 10th June, 1946 and set up a Negotiating 
Committee. Tne corresponding Committee of the Constituent 
Assembly could not be appointed until it met and as such there 
were no States representatives when the Assembly first met on 
December 9, 1946. Pandit Jawaharlal Nehru introduced the famous 
Objective resolution on December 13, 1946. The States Negotiating 
‘Committee without realising the sanctity of the Resolution protested 
against it in a statement on December 15, 1946 and Sir C. P. Ram- 
swami Aiyer, the Dewan of Travancore and a member of the 
Committee, said on December 19, 1946, ‘“‘They might be unable 
to co-operate with the work of the Constituent Assembly, if the 
Assembly deliberately took the line that soveréignty resided with 
the peoples of the States and on the extinction of Paramo- 
untcy, the Crown would have ceded sovereignty to the people.” 
"This clearly proves that suitable men were not put on the States 
Negotiating Committee and that some of the Princes had not got 
‘good advisors with them. It may be interesting to know what 
Pandit Nehru thought of Sir C. P. as early as 1935 when Nehru 
was in jail and Sir C. P. was the Dewan of Travancore. Pandit 
Nehru writes, ‘I would not presume to join issue on this personal 
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matter with Sir C, P. We have not met for many vears but there 
was a time long ago, when we were Joint Secretaries of the 
Home Rule League. Since then, much has happened; and Sir 
C. P. has risen by ascending spirals to dizzy heights and I have 
remained of the cartli earthv. ‘There is little now in common 
b>tween us except our common nationality. He is today a fuli- 
blooded apologist of British Rulc in India especially during the 
last few vears, an admirer of dictatorship in india and clsewherce 
and himself a shining ornament of autocracy in an Indian 
State.” 


After the British Prime Minister announced that the power 
was to be handed over to India by not later than June 1948, 
affairs moved with considerable speed. The States Negotiating 
Committee held discussions with the corresponding Committee 
of the Constituent Assembly arid an agreement was arrived at in 
regard to the allocation of seats reserved for the States among 
themselves and to the procedure of their selection. It was 
announced on the 2nd March, 1947 that an Agreement had been 
concluded and that 50% of the States representatives were to be 
clected by their Legislative Assemblies wherever they had existed, 
the remaining haif being nominated by the Rulers. Without 
waiting for other States, Baroda madc an announcement on the 
9th February, 1947 that she would send her representatives to the 
Assembly and when the Assembly met for the third session on the 
28th April, 1947, representatives of Baroda, Bikaner, Bhavnagar, 
Cochin, Gwalior, Jaipur, Jodhpur, Patiala, Rewa and Udaipur 
took their seats in the constitution-making body. Other states 
followed suit in quick succession; only Kashmir, Hyderabad, 
Mysore, Travancore and Bhopal could not make up their minds 
all at once and of them only Hyderabad and Travancorc talked 
in terms of becoming independent. 


Pandit Jawaharlal Nehru in course of an address to the Indian. 
States People’s Conference held in Gwalior from the 18th till 
20th April, 1947 said, “All those who do not join the Constituent 
Assembly now should be regarded as hostile states ‘and will have 
to bear the consequences of being so regarded. Our aim at present 
is to liberate as much of India as we can—half or three-fourths— 


1 Jawaharla! Nehru, Autobiography, p. 596. 
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and then deal with the question of independence for the rest.” 
‘This announcement created a stampede among the States Rulers 
to exhibit their adherehice to the Constituent Assembly and their 
excitement reached a peak, when it was declared that power would 
be transferred on the 15th August, 1947. Lord Mountbatten 
observed in a Press Conference on June 4, 1947 as follows :— 
‘Indian States could not center separately as Dominions but with 
the lapse of Paramountcy, would be free agents to enter one 
Constituent Assembly or the other whereby it would be presumed 
that geographical considerations would play an important part in 
their decisions. The British Government would not encourage 
the States to set up as sovereign states but at the same time, would 
not coerce them to join one of the Constituent Assemblies .. 
There can be no negotiation between His Majesty’s Government 
and the States. We hand back Paramountcy and jin the 
process, we cffer our services in helping them to make the neces- 
sary contact with the Government of india and with the respec- 
tive Constituent Assemblies to come together, and make their 
agreement,”? Within a week, Mysore declared its accession to 
the Indian Dominion but Hyderabad and Travancore still talked 
about their independence and went so far as to discuss with Mr. 
M. A. Jinnah the question of exchange of diplomatic represen- 
tatives with Pakistan yet to be born. 


The Indian States Rulers had their final disillusionment when 
Mr. Attlee said in course of the second reading of the Indian 
Independence Act in the House of Commons as follows:—“* With 
the transfer of power to the two Indian Dominions, it was neces- 
sary to terminate the Paramountcy and suzerainty of the Crown 
‘over the Indian States. With the ending Bf the Treaties and 
Agreements, the States regain their independence but it would 
be unfortunate, if they were to become islands cut off from the 
rest of India. The termination of their existing relationship 
with the Crown need have no such consequences. Alrcady a 
large number of them have declared their willingness to enter 
into relationship with the two Dominions . . . . If I am asked what 
“would be the attitude of His Majesty’s Government to any State 


1 Press Message of April 20, 1947. 
2 Press Message of June 4, 1946. 
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which decided to cut adrift from its neighbours, I would say to: 
the Ruler of that State, ‘Take your time and think again’.” After 
this, there was not even a reed of grass to support the Indian 
Princes, some of whom made grandiloquent assertion of sovereignty 
and when Lord Mountbatten met these Rulers in a Conference 
on the 25th July, 1947 he gave them sound advice to join 
the Indian Union or Pakistan according to geographical conti- 
guity. He cautioned them against any decision or religious 
grounds; for no Dominion can allow accession of a State 
which was geographically far away from its borders. This was 
obviously meant for Hyderabad, Bhopal and Junagadh whose 
Rulers being Muslims thought in terms of accession to Pakistan, 
though they were situated in the heart of India. To those who 
claimed to remain independent because of their size and affluence, 
he said, “If nothing can be putin its place (that is, in place of 
paramountcy) only chaos will result and that chaos will hurt the 
States first; the bigger the State, the less the hurt and the longer 
it will take to feel it but even the biggest of the States will feel 
itself hurt just the same as any small State.”’? At the end of this 
Conference, the forms of the Instrument of Accession and of the 
Standstill Agreement were drawn up. The Instrument of Acces- 
sion was for those Rulers who had made up their minds to accede 
to either Dominion forthwith; Standstill Agreements were to be 
concluded with those States whose Rulers were indecisive about 
their accession in order to give them an interval for deliberation. 
Two Ministries of States were at once set up, one for the Indian 
Union under Sardar Vallabhbhai Patel and another for the Domi- 
nion of Pakistan. 

Almost all States acceded to one Dominion or the other by 
the 15th August, 19#7 when the Dominions were created. Travan- 
core of Sir C. P. Ramaswami Aiyer acceded to India forgetting 
all her claims for independence. Junagadh, a small State of 
Gujrat in Bombay State, acceded to Pakistan with which it was 
territorially not even a distant neighbour. Bhopal took ten days 
more for decision and ultimately acceded. to India in spite of 
having a Muslim Nawab. Standstill Agreements were concluded 
with Hyderabad and Kashmir. They were the two biggest States 


1 Hansard (1947), July 10, 1947. 
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in India with a religious peculiarity. The Nizam of Hyderabad 
was a Muslim though 80% of the people of that State were 
Hindus. Kashmir with a Hindu Maharaja had a Muslim popula- 
tion of more than three-fourth of its inhabitants. Both the Domi- 
nions of India and Pakistan agrced to allow these two States time 
cnough to make a final settlement in consultation with their people. 
The curtain was drawn on these Indian States when the Indian 
Independence Act provided that “As from the appointed day 
(that is, August 15, 1947) the suzerainty of His Majesty over the 
Indian States lapses, and with it, all Treaties and Agrcements in 
force at the date of passing of this Act between His Majesty and 
the Rulers of Indian States, all obligations of His Majesty existing 
at that date towards the Indian States, all functions exercisable by 
His Majesty at that date with respect to Indian States or the Rulers 
thereof and all powers, rights, authority or jurisdiction exercisable 
by His Majesty at that date in or in relation to Indian States by 
treaty, grant, usage, sufferancc or otherwise.” 


On attainment of Dominion Status, the Government of India 
had authority over its own Provinces as well as on such Indian 
States as had acceded to the Indian Dominion but the extent of 
their authority varied in these two types of units. His Majesty’s 
Government had taken an astounding position that on transfer 
of power the States got back their full rights as they had before 
the advent of the British, as if nothing had happened during these 
two centuries of British rule and the new Government of India 
was severely handicapped in manipulating limited jurisdiction on so 
many petty States strictly in accordance with the terms of the 
Instruments of Accession. It is true that some of them had deve- 
loped some form of democracy in the meanwhile but most of them 
were obviously incapable of establishing and" maintaining deve- 
loped standards of modern administration. Lapse of Paramountcy, 
as the British had advocated, was legally unmaintainable and 
politically impracticable. Rationalisation of the map of India 
by merging the small States with the neighbouring Provinces or 
amalgamating them together into viable units was immediately 
necessary before the drafting of a new Constitution proceeded 
any further and this could not be done easily within the stipula~- 
tions of the Instruments of Accession, wherein only limited autho- 


1 Section 7 (1) (a) of the Indian Independence Act, 1947. 
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rity was conceded to the Government of India. There was, of 
course, no objection to allow the bigger ones like Mysore to retain 
their individual entity. Coercion of the Rulers for attaining the 
goal would obviously be immoral and be construed as breach of 
agreements whosc ink had not by then even dried up after signa- 
ture and as such, Sardar Vallabhbhai Patel, the Minister of States 
utilised his position as a national leader of standing for persuading 
the patriotic Rulers to sacrifice territorial integrity of their Siates 
while retaining their rights and privileges intact. The process 
began from Orissa where there was a group of twenty-six minor 
States. In a Conference held at Cuttack in the Government 
House on December 14, 1947 between the Governor of Orissa, 
Sardar Patel and the Rulers of these States, it was unanimously 
agreed that for purposes of better administration and welfare of 
their own people, the Rulcrs agreed to the merger of their States 
with the Province of Orissa but the Rulers remained cntitled to 
their Thrones through heirs and successors and also to the grant 
of a privy pursc by the Government of India in lieu of their right 
of administration. This was followed by similar, mergers through- 
out India. Slightly bigger States which were situated in a block in 
gcographical contiguity were lumped together; these States Unions 
together with the viable individual States continued as Part B States 
till 1956. The Rulers of States so integrated in the form of a States 
Union elected one amongst them as Rajpramukh who was recognised 
as the constitutional head of that Union like the Governor of a 
Part A State and other Rulers renounced all claims of adminis- 
tration in exchange of a Privy Purse and guarantce of succession, 
A few of the medium-sized States were placed as centrally adminis- 
tered areas called Part C States. 

Junagadh by acceding to the Dominion of Pakistan created 
trouble for the Indian Union. The people there rose in revolt 
against the Muslim Nawab and there was considerable lawlessncss. 
Troops were sent to maintain order in the border areas and the 
Ruler fled to Pakistan in fright. The State was later merged with 
Saurashtra Union. Pakistan in spite of its Standstill Agreement 
with Kashmir made an unprovoked attack on the State in October 
1947 and when the State Capital was about to fall into the hands 
of the aggressors, the Maharaja sought the help of the Government 
.of India and signed an Instrument of Accession with India on the 
26th October, 1947. Government of India defended Kashmir 
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with military strength as an integral part of her territory but did 
not accept the emergency accession as final; for India had given 
an assurance much earlicr that the people of Kashmir must by a 
plebiscite decide about the accession of their State. Kashmir 
was mentioned as a Part B State in the Constitution of India but 
she cnjoycd a special status with a s2parate Constituent Assembly, 
a distinct clective Head of the State and a different Flag. It was 
not on par with other Part B States.3 The Kashmir issue was 
referred to the Security Council of‘ the United Nations as 
a case of breach of international law and it still remains 
undecided. Meanwhile, however, the full integration of Kashmir 
into the Indian Union has been completed. In January 1957, 
the Constitution which was adopted by the Constituent Assembly 
of Kashmir went into cffect. Article 3 of this Constitution stipu- 
lates that ‘‘State of Jammu and Kashmir is and shall be an integral 
part of the Union of India”. In October 1959, the jurisdiction of 
the Supreme Court and of the Election Commission of India had 
been extended to that State by anact of the Kashmir Legislature. 
In Hyderabad, the Nizam was a party to increasing lawlessness in 
the State through the Razakars, a rabidly communal organisation 
of the Muslims and life and property of the pcople became insecure 
with the result that thousands of persons fled from the State in fear 
spreading unrest in the neighbouring States of Madhya Pradesh, 
Bombay, Madras and Orissa. ‘There was a police action by the 
Government of India in September 1948 and Hyderabad there- 
upon acceded to India. In that connection, Pandit Jawaharlal 
Nehru, the Prime Minister, enunciated the attitude of the Govern- 
ment of the Indian Dominion towards Paramountcy as follows : 
“The lapse of Paramountcy by the British Crown cannot alter 
the organic intcrrelation of Hyderabad and the Power, whose 
respoasibility for the security of India as a whole is and should 
continue to be unquestioned or mutual obligations of one to 
another.”® 


Instruments of Accession signed with the Rulers of Indian 
States had permitted only limited authority to the Government 
of Jndia in respect of Defence, Foreign Affairs and Communi- 


1 Article 370 of the Constitution of India. 


2 Constituent Assembly (Legislative) Procecdings—Statiment on 
Hyderabad on the 7th Septc.nbcr, 1948. 
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cations and on this basis, the new Indian Union could not be 
built up as a solid federation. If uniformity in the constitutional 
relationship of all units with the Union Government had to be 
brought about, the old Instruments must be revised or replaced 
by another which would permit complete accession of the States. 
552 States had acceded to the Indian Dominion but all of them 
were not capable of remaining as independent units and cid not 
deserve equal treatment from the Government of India. Sardar 
Vallabnbhai Patel therefore followed three processes of rationalisa- 
tion, viz., (2) Merger with neighbouring Provinces, (;;) Consolida- 
tion among themselves for creating units for direct administration 
by the Government of India, and (/;) Formation of States Unions 
by integration as viable units of the new Indian Union. 


The following tables indicatc the immensity of the problem : 


1. Merger with Neighbouring Provinces 


Name of the Number of Arca in 

Province with States square Popu’ation Revenue 

which merged merged miles in Rupees 

(1) (2) (3) (4) (5) 

Orissa 23 23,637 40,46 ,0C0 98,74 ,000 
Madhya Pradesh 15 31,749 28,344,000 §8,31,000 
Bihar 2 623 2,088,000 6,45 ,000 
Madras 2 1,444 4,83,000 30,81,000 
East Punjab 3 370 80,000 10,38,000 
Bombay 174 26,951 43,67,000 3,07,15 ,000 
Tota! 219 84,774 1,20,18,000 5,41,84,000 


II. Consolidation as Centrally Administered Areas 


Name of the Dateof Number of Arcain Revenue in 
Area Creation States square Popu'ation Rupees 
Created Affected miles 
Himachal 15. 4. 48 21 10,600 ଓ୨,36,000 ୫4,56,000 
Pradesh 


Besides these, Bhopal, Bilaspur, Cooch Bihar, Manipur, Kutch 
and Tripura were allowed to remain as centrally administered 
areas by themselves but later on, Bilaspur was merged with Hima~ 
chal Pradesh on the 15th November, 1953 and Cooch Bihar with 
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West Bengal on the 1st January, 1950. These centrally admi- 
nistered areas stand as Part C States under the Constitution. 


II1. Integration of States for Creation of Viable Units 


Name of the Datcof Number of Arca in Revenue in 
Unit Creation States Square Population Rupees 
Creared Atfecied Mics 
¢୭) (2) (3) ($) (5) (6); 


Saurashtra 


15-2-48 217 31,885 35,22,000 8,00,00,000 
Matsya 17-3-48 4 7,536 18,38,G00 1,83,06,000 
Rajasthan 25-3-48 10 29,977 42,61 ,000 3,16,67,000 


Vindhya 

Pradesh 4-4-48 35 24,610 35,6 9,000 2,43 ,30,000- 
Madhya 

Bhara: 28-5-45$ 20 46,273 71,50,000 7,76,42,୯C0 
PEPSU 15-7-4$ 8 10,119 34,244,000 5 ,00,00,000 

Total 294 1,50,400 2,37,64,000 28,19,45,000 


Besides these, Kashmir, Hyderabad, Mysore, Travancore 
and Cochin were allowed to remain as independent units of this 
category. Later on, Matsya was amalgamated with Rajasthan or 
May 15, 1949 and Travancore and Cochin were integrated on July 1, 
1949. All of them stood as Part B States under the Constitution 
and subsequently, Vindhya Pradesh was transferred to Part C by 
the Constitution (Amendment of First Schedule) Order 1950. 


On completion of this process of territorial rationalisation, 
the stage was set for inaugurating the Constitution of India with 
a Union Government having full jurisdiction over the entire terri- 
tory without any limitation anywhere, The Constitution was 
made applicable to all the Part B States which had acceded to the 
Indian Dominion by issue of a Proclamation by their respective 
Rajpramukhas which said inter alia, “The provisions of the 
Constitution of India shall as from the date of its commencement 
supersede and abrogate all other constitutional provisions inconsis- 
tent therewith which are at present in force in this State.”? Thus 
for the first time in Indian history, there is one Government of 
India for the entire territory included in the State known as. 
“India, that is Bharat”. 


1 White Paper on States published by the Government of India, 1950. 
2 Ibid. 
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INDIA AND THE COMMONWEALTH 
OF NATIONS 


India has been a sovercign democratic republic since the 26th 
January, 1950. For attaining this status, she had to wage a titanic 
struggle against the British for well-nigh a century and yet she is 
at present a member of the Commonwealth of Nations. This has 
given rise to tremendous surprise both in and outside the country. 

The word ‘“‘Commonwealth of Nations’ has no political or 
jegal significance; it has no sanction in either municipal or inter- 
national law, It is just an association, rather an informal union, 
of a few countries which had once belonged to the British Empire 
and were being ruled through the Parliament at Westminster 
in London and which are at present in a status of practical or 
theoretical independence but which of their free will and consent 
continue to be associated with England for purposes of mutual 
co-operation, consultation and exchange of views with full discre- 
tion for going out of it, whenever they like. The existing members 
of the Commonwealth are the United Kingdom, Canada, Aus- 
tralia, New Zealand, India, Ceylon, Tanganyika, Trinidad-Tobago, 
Sierra-Leone, Nigeria, Jamaica, Nyasaland, Northern Rhodesia, 
Kenya, Cyprus, Mazlayasia and Ghana. 

The relationship symbolised in the concept of Commonwealth 
goes in history for about three quarters of a century. In the 
middle of the nineteenth century, England had under her adminis- 
trative control more than one-quarter of the globe and as these 
territories were spread over all continents, it used to be said that 
the sun never set in the British Empire. Of the Empire countries, 
Australia was entirely a British colony; Canada had a large majo- 
rity of British immigrants and in South Africa, a large body of 
British settlers had in course of time not only monopolised econo- 
mic enterprises but also established their hegemony over the 
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Natives and other Europcan settlers. In no country of the British 
Empire other than these three, there was racial homogeneity to 
such an extent with Englishmen and this explains the subsequent 
liberal attitude of the British Government towards them, Partly 
due to the successful revolt of the American Colonies in 1776 and 
partly on account of the advocacy of Lord Durham, Canada was 
given self-government in 1867, Australia had to wait till 1901 
and South Africa till after the Bocr War in 1910 for attaining 
parity of status with Canada. They were still Empire countrics 
and the British Parliament had full authority for altering their 
administrative organisation but still they had, on account of their 
familiarity with British institutions and traditions, established a@ 
pattern of autonomy which it would naturally be difficult for the 
mother country to override. 

During the Jubilces of Queen Victoria in 1887 and 1897, 
representatives of these countries met in what was then known as 
Colonial Conferences for discussing matters of common concern. 
Personal contact was naturally of very great advantage in hammer- 
ing out differences, if anv, and as such the Conference during the 
Coronation of Edward VII in 1902 decided that such Conferences 
at intervals of four years should be a regular feature of inter- 
imperial consultation. The Conference of 1907 adopted a reso- 
lution defining the pattern of such periodic Conferences in future 
and the framework prescribed therein prevails till today. The 
resolution rcad, “‘It will be to the advantage of the Empire, if a 
Conference to be called Imperial Conference is held every four 
years at which questions of common interests may be discussed and 
considered as between His Majesty’s Government and His Govern- 
ments of the self-governing Dominions beyond the seas. The 
Prime Minister of the United Kingdom will be ex-officio President 
and the Prime Ministers of the self-governing Dominions ex-officio 
members, of the Conference.”?2 

The last regular Conference during peacetime met in 1911 
during the coronation of King George V and thereafter World 
War I changed the pattern of England’s relation with her colonies 
so remarkably that an altogether new phase of development mani- 
fested itself culminating in the Statute of Westminster, 1931. 

1 Thoughts on the Constitution, by L. S. Amery (Oxford University 


Press, 1948), p. 114. 
2 Ibid., p 117. 
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"The War had cemented the bond of union between England and 
iher Empire; all countries including India had rendered tremen- 
dous help in men, money and materials to England in her distress 
and she on her turn had associated the representatives of these 
aiding countrics in determining the high policies of the War. The 
Imperial Conference (which was the new name given to the old 
Colonial Conference) of 1916 agreed to set up an Imperial War 
‘Cabinet with representatives of the Empire. Even General Jan 
‘Smuts, a member of the South African Cabinet, was taken at the 
‘time as a member of the British War Cabinet without a seat in either 
‘House of Parliament. These were novel conventions for British par- 
Tiamentary democracy; for while the Cabinet remained responsible 
to Parliament, and through it to the people for actual conduct 
Of war and conclusion of peace, it shared the secrets of war with 
representatives of the Empire who owed no responsibility to 
Parliament. Decisions of the Imperial War Cabinet were immune 
‘from the scrutiny of Parliament. This organisation proved to be 
‘of very great diplomatic advantage for England in later years, 
ifor the conduct of war through the Empire made its represcnta- 
tives participants in the Peace Confcrences, signatories to the 
Peace Treaties and founder-members of the League of Nations. 
In spite of her size and population England was a great power by 
reason of a number of sure votes that she had at her command in 
the League. India had cnjoyed parity of status as a member of 
the Imperial War Cabinet with Canada, Australia and South 
Africa. She had also signed the Peace Treaty and become an 
AHriginal member of the League of Nations. 


"The Irish demand for Home Rule had received a set-back 
‘because of intervention of war and when it ended, England had 
:to concede virtual independence to Southern Ireland now known 
as Eire. She was theoretically a member of the British Empire, 
but in practice she became an independent country and wrested 
republicanism from the unwilling hands of the British by not 
recognising the King from 1936 and maintaining neutrality 
during the Second World War. The Imperial Conference of 
1923 met soon after the grant of Home Rule to the Irish and as a 
natural consequence, other countries also demanded an accurate 
definition of their own status. The magnificent efforts put forth 
by these countries for bringing the war to a successful conclusion 
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“were still fresh in the minds of the Home Government and as such, 
they could not afford to take a risk by forcing these countries to go 
the Irish way. “In fact, the Imperial War Conference of May 
1917 had already passed a resolution declaring that any readjust- 
ment (of constitutional relations) while thoroughly preserving all 
existing powers of self-government and complete control of domes- 
tic affairs should be based on a full recognition of the Dominions 
as autonomous nations of an Imperial Commonwealth and of 
India as an important portion of the same, should recognise the 
right of the Dominions and India to an adequate voice in foreign 
policy and foreign relations.” Fresh concessions had to be made 
for them and this came in the form of definition of status in a re- 
solution of the Imperial Conference of 1926 modelled on the report 
of a Committee presided over by Lord Balfour which said, ‘Their 
position and mutual relations may be readily defined. They are 
autonomous communities within the British Empire, equal in 
status, in no way subordinate one to another in any respect of 
their domestic or external affairs, though united by a common 
aliegiancc to the Crown and freely associated as members of the 
British Commonwealth of Nations.”® Thus Canada, Australia and 
South Africa attained parity of status with England; they were 
recognised as internally autonomous and externally sovereign, 
though they owed common allegiance with Englishmen to the 
King of England. When political and administrative ties were 
sundered, the Crown remained as the only link between England 
and these countries then called Dominions, and since then the 
King is the bond and symbol of the British Commonwealth. Be- 
ing independent States, they came to be known as Nations. India 
was not included in this declaration, as she was told that she was 
within the special purview of the British Parliament by reason of 
the Preamble to the Government of India Act, 1919 which said, 
“Time and manner of each advance can be determined only by 
Parliament upon whom responsibility lies for the welfare and 
advancement of the Indian people.” 

Decisions of the Imperial Conference are not law, whereas 
the Government in the Dominions was run in accordance 


1 Ibid, p. 122. 
2 Summary of the Proceedings of the Imperial Conference 1926, 
p. 14. 


Digitized by PPRACHIN, SOA 


72 THE CONSTITUTION OF INDIA 


with laws made by the British Parliament; it was therefore: 
necessary to accord parliamentary recognition to this new defini- 
tion of status. A sub-Conference met in 1929 for the purpose: 
and its report on being considered by the Imperial Conference 
of 1930 formed the basis of the Statute of Westminster, 1931. It 
speaks of the Crown as “the symbol of free association of the 
members of the British Commonwealth of Nations’ and of those: 
nations being “united by a common allcgiance to the Crown”. 
Referring to consequences of the Statute, Professor Reginald 
Coupland observes, ““The Statute in surrendering the British 
Parliament’s legal right to legislate for the Dominions without 
their assent was only a confirmation of what had come about by 
usage and conventions: there had been no such overriding legis- 
lation for over half a century. The British Parliament was merely 
giving away de jure a power it had long ceased to possess dé 
facto.’ 


Thereafter Parliament had ceased to have anv compe- 
tence for enacting a law, including amendment of the constitu- 
tional law which it had enacted itself, with validity for any of the 
Dominions without their own consent. As the Crown be- 
came a common property of both England and the Dominions,. 
all legislations of the British Parliament concerning the Crown 
were subject to concurrence of and appropriate legislations by 
the Dominion Parliaments. This was proved in the Abdication 
Crisis of 1936. Such cquality of status in the economic domain. 
was admitted in the Imperial Economic Conference held in 
Ottawa in 1932, when the Dominions and India were declared’ 
competent to decide the extent of preference in tariffs to be accord- 
ed to the goods of Imperial origin. India was not a Dominion but 
the Fiscal Autonomy Convention of 1921 had bestowed this privi- 
leged status on her in respect of her fiscal policy. Thus from 1931 
the British Commonwealth of Nations had represented self-govern- 
ing Dominions and any Empire country on attainmer.t of Dominion: 
Status was automatically a member of this association subject to. 
her right of secession, provided that it recognised common alle-. 
giance to the Crown. The King thereupon became a multiple: 
personality; while remaining the King of England and Emperor’ 


1 India : A Resiqtement, by Reginald Coupland, p. 146. 
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of India, he became separately the King of each of the Dominions 
as well. The oath taken by King George VI at his Coronation was 
therefore, “I solemnly promise and swear to govern the peoples 
of Great Britain, Ireland, Canada, Australia, New Zealand and 
the Union of South Africa, of my possession and other territorics 
to any of them belonging or pertaining, and of my Empire of India 
according to their laws and customs.” 


:Tidia’s entry into the Commonwealth as a Dominion was 
similarly preceded by a prolonged process of evolution. The 
first generation of the products of the Universitics established 
immediately after the Mutiny of 1857 had been deeply imbued 
with the tenets of liberalism and when some of them met together 
for the first time in the session of the Indian National Congress, 
there was a natural ambition for taking an increasing share in the 
governance of their motherland either as members of the newiy 
created Legislative Councils or of the public services. These were 
very modest demands of a virile and sensitive nation and when 
they found no chance of early fulfilment of these demands and 
when with the beginning of the twentieth century, a group of ex- 
tremists under the leadership of Bal Gangadhar Tilak were about 
to capture power in the Congress organisation in its Surat Session’ 
of 1907, the objective of the Congress was defined as “‘the attain- 
ment by the people of India of a system of government similar to 
that enjoyed by the self-governing members of the British Empire 
and a participation by them in the rights and responsibilities of 
the Empire on equal terms with these members.” With the lapse 
of more than half a century from then, this demand appears inno- 
cuous for a nationalist and patriotic organisation like the Indian 
National Congress, but even then it did not receive a sympathetic 


response from the rulers. 


The self-governing members of the British Empire remained 
as sources of inspiration for India and with every change in thcir 
status, Indian demand began rising in tempo. During and after 
World War I, the pious declarations made by Balfour, Montague 
and his successor Lord Birkenhead for conceding a larger dose of 
responsibility to India were implemented by extraordinarily repres-. 
sive measures and half-hearted Reforms of the Montford Act, even 
an English lady Mrs. Annie Besant who was respected in England 
and India alike started a Home Rule League in 1916, and she and 
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her followers were rewarded with prison sentences. Home Ruie 
‘was nothing more than self-government within the British Empire. 
All these resulted in a change in the objective of the Indian 
National Congress in 1920 under the lead of Mahatma Gandhi 
when it became “‘attainment of Swaraj (self-government) by 
the pcople of India by all legitimate and peaceful means”. Suwaraj 
‘or self-government was later explained as full responsible govern- 
ment within the British Empire. 


India was a collaborator in the Imperial Conferences, Im- 
perial War Cabinet and even the Peace Conferences leading to 
her membership of the League of Nations; yet the declaration of 
status made by the Imperial Conference of 1926 was made inappli- 
cable to her on a legalistic interpretation. Even Dominion Status 
was refused to India and as such the Nehru Committee, which 
was set up by an All-party Conference in 1927 under the chair- 
manship of Pandit Motilal Nehru for drawing up a constitution 
for India, determined Dominion Status as the ultimate goal. A 
number of young men who had been educated in England and the 
Continent regarded these developments as extremely moderate and 
they formed an Indian Independence League under the leader- 
ship of Pandit Jawaharlal Nehru and Mr. Subhas Chandra Bose, 
which cdeclared Purna Swaraj (complete independence) and not 
Dominion Status as the goal of India. In December 1928 the Con- 
gress held its annual session in Calcutta and Pandit Motilal Nehru 
presided. It was a sight for even gods to sec, how bitterly father 
and son, the senior and junior Nehrus were fighting for redefining 
the goal of the Congress from Dominion Status to complete in- 
dependence. Mahatma Gandhi made a peace offer for the Nehru 
family and the Congress, while adherirg to the Independence 
ideal, agreed to accept Dominion Status if granted before the end 
of 1929. In 1929, the Congress elected Jawaharlal as its 
President and the Annual Session was to be held at Lahore 
in December. The Session was to synchronise with the expiry 
of the time-limit set by the previous Session for attainment of 
Dominion Status. The British Government got frightened and 
even though the Simon Commission was still in the midst of their 
work, the Viceroy, Lord Irwin announced on the 3ist October, 
1929, two months earlier than the Congress Session was due to 
meet, that ‘“‘the natural issue of India’s constitutional progress 
is the attainment of Dominion Status”. This declaration came 
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gracelessly with enormous delay; the nation was already exas- 
perated by the humiliation suffered by the appointment of an All- 
British Simon Commission and there was even no definite date 
set for the attainment of Dominion Status. The Congress naturally 
ignored this declaration and accepted full and complete indepen- 
dence outside the British Empire as its objective. From 1930 
onwards, the 26th day of January was the day when the nation 
took the pledge of Independence year after year till 1950 when 
on that very day she proclaimed herself as a Sovereign Democratic 
Republic. In spite of this mounting tension, Sir ‘Samuel Hoare 
{later Lord Templewood), the Secretary of State for India, while 
piloting the Government of India Act, 1935 declared in the Com- 
mons that Lord Irwin’s declaration did not mean Dominion Status 
of Westminster variety. 

The British people had overdrawn on the fund of goodwill 
that the Indians had for them and even the most moderate elements 
of the country were convinced that His Majesty’s Government 
did not mean to play fair with India. Those who had the most 
distinguished role before in the political life of the country stood 
aloof from the election of 1937 and allowed the Congress ‘a clean 
walk-over for settling up accounts with the niggardly British 
‘Government. Successful operation of the Act of 1935 might have 
opened a new chapter of Indo-British co-operation in the national 
history but fate decreed otherwise and the outbreak of the Second 
World War accelerated the pace of development. 


On account of this series of frustrations and disappointments 
heaped on the Indian nation, the British leaders had probably 
‘their qualms of conscience and they feared that when there was 
ultimate withdrawal of British authority from India—and it was 
‘to come much sooner than their declarations” and anticipations— 
bitter memories might drive India out of the British Common- 
wealth of Nations. Every subsequent announcement of policy 
had therefore a piteous appeal to Indians to remain within the 
‘Commonwealth. Lord Linlithgow declared on the 17th October, 
1940 : “As to the freedom of India, Dominion Status, a status of 
‘complete equality in self-government with Britain was the goal of 
British policy in India.’”? Later on, he defined Dominion Status 


*‘as of Westminster variety.” 


1 Indian Annual Register, 1940, pp. 373-5. 
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Sir Stafford Cripps declared on March 30, 1942 in a broadcast® 
“The British Government proposes that steps should be taken to 
create a new Indian Union which will have the full status of a 
Dominion with the power to secede if it chooses from the British 
Commonwealth of Nations.” Mr. C. R. Attlee while interven~ 
ing in a debate on the despatch of the Cabinet Mission to India 
said, “India herself must choose what shall be her future constitu- 
tion and what will be her position in the world. I hope that the 
Indian people may elect to remain within the British Common- 
wealth, I am certain that India will find great advantages in 
doing so: that in these days, demands for a complete isolated 
nationhood apart from the rest of the world are outdated; unity 
may come through the United Nations or the Commonwealth 
but no great nation can stand alone by itself without sharing what 
is happening in the world. If she does so elect, it must be by her 
free will. The Commonwealth or the Empire is not bound to- 
gether by chains of external compulsion. It is a free association 
of free peoples. If she elects for independence, in our view she 
has a right to do so. And it will be for us to help to make the 
transition as smooth and easy as possible.” Even the Cabinet 
Mission which was in India for four months and had the benefit 
of the views of all political parties and of all shades of opinion 
remarked, ‘We hope that the ncw Independent India may choose 
to be a member of the Briticth Commonwealth of Nations. We 
hope that in any event you will remain in close and friendly 
association with our people. But these are matters for your own 
free choice”? 


In spite of these perorations and exhortations, Indian opinion 
was reconciled to nothing less than complete independence without 
even the slenderestr contact with the United Kingdom or the 
British Commonwealth of Nations. But when the leaders found 
that the continuance of political stalemate would involve almost 
a civil war between the Hindus and the Muslims and that partition 
of the country and Dominion Status for a transitional period prior 
to the framing and enforcement of an indcpendent Constitution 
were the only escape out of the intolerable situation, the Congress. 
agreed to the transfer of power to a truncated India on the 15th 


1 Hansard, March 15, 1946. 
2 Cabinet Delegation Statement of May 16, 1946. 
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August, 1947 even with Dominion Status. This had the result 
of putting India in the British Commonwealth though for a very 
temporary period; for Dominion Status carried the right of seces- 
.sion from the Commonwealth and further, the Constituent Assemb- 
ly had alrcady committed itself to the establishment of a “Sovereign 
Democratic Republic of India’”’ in terms of its Objectives Resolu- 
tion of December 1946. Pandit Jawaharlal Nehru while winding 
up the debate on this resolution, which he himself had moved 
earlier, said in the Constituent Assembly, “‘For a long time past, 
w2 have taken a pledge on Independence Day that India must 
.sever her connection with Great Britain because that connection 
had become an emblem of British domination. At no time have 
we ever thought in terms of isolating ourselves in this part of the 
world from other countries or of being hostile to countries which 
have dominated over us. On the eve of this great occasion, when 
‘we stand on the threshold of freedom, we do not wish to carry a 
trail of hostility with us against any country. We want to be 
friendly with the British people and the British Commonwealth 
of Nations.”’! A little further on, he said, ‘‘If we seek to be a free 
democratic republic, it is not to dissociate ourselves from other 
countries but rather as a free nation to co-operate in fullest measure 
with other countries for peace and freedom, co-operate with 
Britain, with the British Commonwealth of Nations, with the 
United States of America, with the Soviet Union and with all 
other countries big or small. But real co-operation would come 
between us and these other nations when we know that-we are free 
to co-operate and are not imposed upon and forced to co-operate, 
As long as there is the slightest trace of compulsion, there can be 


n93 co-operation.” 


These authoritative statements by the most influential leader 
of the Congress were very much encouraging for India’s conti- 
nued membership of the Commonwealth even after she became 
a Republic and the British statesmen lost no opportunity both on 
the eve of and after transfer of power for emphasising on the in- 
formality and lack of compulsion in the organisation and its dedi- 
cation to the cause of world peace. The British Prime Minister 


while commending the partition plan to the House of Commons 


1 Const tuent Assembly Proceedings, January 22, 1947. 
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remarked, “His Majesty’s Government propose to introduce legis- 
lation for transfer of power this year on Dominion Status basis to 
one or two successor Governments. This will be without prejudice 
to the right of the Indian Constituent Assembly to decide in due 
course whether or not the part of India in respect of which they 
have authority to remain within the British Commonwealth.” 
Sir Winston (then Mr.) Churchill said on the same day, “‘Never- 
theless should all these parties after a reasonable period of deli- 
beration and responsibility decide to remain within the British 
Commonwealth, the theme of the unity of India will be prescrved 
and the many nations and States of India may find their unity 
within the mysterious circle of the British Crown just in the same 
way as the self-governing Dominions have done for so many years 
after all other links with the mother country save those of senti- 
ment have dissolved.”’? Lord Mountbatten, the Viccroy, who was 
the author of the scheme of partition and of Dominion Status for 
India, remarked in a broadcast on the 3rd June, 1947: “I wish 
` to emphasise that this will not impose any restriction on the power 
of India as a whole or of the two new States if there is partition 
to decide in future their relationship with each other and with 
other member States of the British Commonwealth.” Even 
Field Marshal Jan Smuts, the Prime Minister of South Africa, 
was persuaded to say in a statement on the 4th June, 1947, ‘‘India 
may find that the advantages of the Commonwealth association 
outweigh all other considerations or inducements to chart her 
future course alone. In that association, she will have all goodwill 
from her fellow-members which may be a precious asset in the 
dangerous years to come and the vast changes they may bring.” 
Sir Winston Churchill and Field Marshal Smuts were never friends 
and well-wishers of Iiidia. 


; The Indian Independence Act, 1947 conferred Dominion 
tatus on India and Pakistan as an interim step and inevitably 
put them in the British Commonwealth. There was, of course, 
independence of action for India thereafter when she drafted her 
own Constitution and enforced it: The underlying assumption 
behind the Commonwealth was to accept the King of England as 
the common Sovereign of the member nations but India had 


1 Hansard (1947), June 3, 1947. 
2 Jbid. 
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alrcady pledged herself to a republican status thereby disowning any 
allegiance to the Crown. Mr. Attlee, moving for the second read- 
ing of the Indian Independence Bill, said in the Commons on the 
10th July, 1947, “The idea of this Bill expresses the independence 
that has been the goal for so long of so many Indians. I believe 
it will be realised in the British Commonwealth. It is mv hope 
that these new Dominions may continue in this great association.” 
This was no doubt a sincere appeal but the British authorities were 
not sure that India would eventually continue as a member of that 
“great association”. 


eI he Indian Constituent Assembly went ahead with the fram- 
ing of a republican constitution for the country. This introduced 
an element of uncertainty into her attitude towards the Common- 
wealth. Strenuous attempts were made during the next two years 
to persuade India to cast her destiny with the British Common- 
wealth.eA Prime Ministers’ Conference was held in London in 
October 1948 and His Majesty King George VI stated in a recep- 
tion at the Buckingham Palace, ‘“The world to-day is in a state of 
terrible distress. The peoples of the world look almost despairingly 
to their chosen governors to bring order out of disorder and to 
bring that peace for whieh every soul longs. 1 do not think, it can 
be questioned that a great majority of them look also to our own 
association of peoples—Commonwealth of Nations—to play a 
leading part in that process. We must not fail them . .. Our Com- 
monwealth has always stood for certain principles fundamental 
to the good of humanity; it has never countenanced injustice, 
tyranny and oppression.”? This exhortation came when the 
cold war between the east and the west was at its climax; the Berlin 
Blockade was in full swing and the establishment of the North 
Atlantic Treaty Organisation had provoked the Soviet Union to 
a great extent. In any future war, the Indian Army would not 
be under the command of His Majesty’s Government and India 
will not willingly place military bases at their disposal. This 
emphasis on world peace was an echo of the sentiments of Prime 
Minister Nehru and it also made it clear that the Commonwealth 
may in times of emergency be used as an organisation for fighting 


1 Hansard (1947), July 10, 1947. | | 
2 Proceedings of the Commonwealth Prime Ministers’ Conference, 


October, 1948. 
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vars. In spite of its informality, the Commonwealth was gradu- 
ally veering towards becoming a Little U. N. for dealing with 
all matters of common concern among countries which had once 
belonged to the British Empire and this was explicit from the 
statement released on bchalf of the Prime Ministers’ Conference 
on October 22, 1948 which said, “The purpose of these informal 
meetings of the Commonwealth Prime Ministers is to provide oppor- 
tunities for a free exchange of views on matters of common concern. 
‘The meetings heid have covered many such matters of common 
concern including international relations, economic affairs and defence. 
‘The discussions have shown a substantial community of outlook 
among all the Commonwealth Governments in their approach 


to the present world phenomena . .. . All the Commonwealth Govern- 
ments have resolved to work together and with other Governments 
to establish world peace on a democratic basis.” It specifically 


mentioned about discussions and agreement in regard to the North 
Atlantic Treaty Organisation, European Defence Community and 
‘the European Economic Co-operation. 


Behind these formal statements, other factors were at work 
for persuading Pandit Nehru to continue in the Commonwealth; 
for he said in a broadcast from the British Broadcasting Corpora- 
tion on the 26th October, 1948, “The old colonial Empire of 
Britain gradually changed into a combination of free Common- 
wealth countries or Dominions and the relics of their colonial 
non-self-governing countries. Now these colonial countries or 
many of them have also become free. Some still remain. I 
hope this change-over will be complete soon, so that the Common- 
wealth of Nations will become a real Commonwealth of free nations. 
It has been a remarkable change as far as India is concerned, be- 
causc it affected not only vast numbers of people but also because 
of our past conflicts lasting through generations. It shows that 
when the right step is taken, the consequences of that right step 
come swiftly. . . .The objectives of the Commonwealth can only 
be the objectives so nobly stated in the Charter of the United 
Nations—that is, the establishment of peace, the prevention of 
conflict and the establishment of human rights all over the world. 
If the Commonwealth can succeed in doing that, not only in its 
own sphere but help to do that in the larger sphere of the world, 
then the Commonwealth will have given the best possible lead 
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‘to the world. This meeting has shown me that there is great scope 
for the Commonwealth to function in this way and not only to 
help itself but to help others also.” This was nothing short of a 
commitment. One and half months later, the Indian National 
Congress, which was then in power at the Centre and in all Pro- 
vinces, met in its annual session at Jaipur on the 18th and 19th of 
December, 1948 under the presidentship of Pandit Nehru and 
passed the following resolution on the subject of India’s member- 
ship of the Commonwealth: “In view of the attainment of complete 
independence and the establishment of the Republic of India, her 
present association with the United Kingdom and the Common- 
wealth of Nations will necessarily have to change. India, however, 
desires to maintain all such links with other countries as do not 
come in the way of her freedom of action and independence and 
‘Congress would welcome her free association with independent 
nations of the Commonwealth for their common weal and promo- 
tion of world peace.”? This resolution was adopted by the Con- 
gress when the King was still the binding link of the Commonwealth 
and the issue of changing the Royal Titlc had not been taken up. 
A Republic could not have fitted into the scheme of things in that 
association and as such, His Majesty’s Government must have in 
Private counsels given an indication to Pandit Nehru about it. 


This fundamental change in policy was responsible for great 
uneasiness and even resentment in the country and the Congress 
and Pandit Nehru came in for criticism in the press and on the 
platform specially in the hands of the Leftist organisations. Eng- 
land was a great power of the West and as such was in the camp 
hostile to the Soviet Union; the Commonwealth would inevitably 
De a force against the Soviet Union and India’s membership of that 
association was construed by them as an indirect repudiation of 
her neutral foreign policy. The Socialist Party of India which 
favoured the idea of a third force in world politics and the Com- 
munist Party which stood for close collaboration with the Soviet 
Union were the principal opponents of this new policy. Even the 
non-party elements of national opinion could not reconcile them- 
selves to it, as they feared that the Commonwealth stood on no 


1 Tudependence and £fter, Speeches of Jawaharlal Nehru (Ministry of 
Information and Broadcasting), pp. 316-7. 


2 Press Message, dated December 19, 1948. 
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principles and treatment of Indians in South Africa, Australia and 
Ceylon and attitude of England towards the Kashmir issue in the 
Security Council made it embarrassing for India to continue as 
a member of the Commonwealth. ‘The Congress and others 
associated with administration were clearly of the view that a 
vacuum in international relations should not be created all at once 
by severing a traditional contact of two hundred years with Eng- 
land thereby creating friction in the manipulation of economic, 
financial and military policy of the country before she stood on 
solid foundations. Naturally it was dificult for even a universally 
loved leader like Pandit Nehru to come to an abrupt decision uni- 
laterally without considering others. 


Prior to the Prime Ministers’ Conference of April 1949, the 
Government of India elicited opinion from members of Indian Parlia- 
ment belonging to all parties, State Governments and others and 
this convinced them that the step proposed was right under the 
circumstances. On the eve of his departure for London, the 
Prime Minister said in the Indian Parliament on the 8th March, 
1949, “India will naturally and inevitably become an independent 
Republic. In no way do we in our external, internal, political or 
economic policy propose to accept anything which involves the 
slightest degree of dependence on any other authority. Subject 
to that, we are prepared to associate ourselves with the United 
Kingdom. We have hcen associated with the Commonwealth 
that used to be called the British Commonwealth of Nations in a 
way which was entirely unsatisfactory and we all fought to get out 
of it. We have completely achieved that objective of independence. 
It is only in terms of independent nations co-operating together 
that we can consider the problem of our association with the: 
Commonwealth. Some people have suggested an alliance with 
this or that nation. Alliance usually involves military and other: 
commitments that are more binding. Other forms of association 
which do not bind that way but help to bring nations together 
for purposes of consultation and necessary co-operation are there-. 
fore far more preferable than any form of alliance.” 


The Prime Ministers’ Conference met in London between the- 
21ist and 28th April, 1949. The Prime Ministers of the United’ 


1 Constituent Asse.nbly (Ligislative) Debates, March § 1949. 
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Kingdom, Australia, New Zealand, South Africa,! India, Pakistan 
and Ceylon and the Secretary of State for External Affairs of Canada 
were present. If India as a Sovereign Republic was to continue 
as a member of the Commonwealth, the only significant link, 
namely, common allegiance to the Crown must disappear from this 
association. ‘There was no difficulty in regard to the Dominions 
for the Statute of Westminster, 1931 made the King of England 
the common King of cach of them separately but that common 
allegiance could no longer bind India with an elected President 
as the Head of her State. A compromise was made and the 
King of England was recognised as the Head of the Commonwealth 
without any functions or dutics being attached to that Headship. 
The King now became a triple personality : in addition to being 
the King of England, he is the King of each of the Dominions and 
also the Head of the Commonwealth. The Conference agreed 
to make neccessary changes in the Royal Titles Act for the purpose 
and this was done by the Royal Titles (India Constitutional Pro- 
vis'ons) Act, 1949. The title of Queen Elizabeth 11 is “Queen of 
the United Kingdom and of her other realms and territories, Head 
of the Commonwealth” according to the Royal Titles Act, 1953. 
Each of the Dominions has enacted similar Acts in its own Parlia- 
ment declaring the Queen as the Queen of that State. The 
British Commonwealth of Nations ceased to be British any longer; 
it remained simply as the Commonwealth of Nations. These 
decisions were embodied in the following declaration of the Con- 
ference released on the 27th April, 1949:— - 


“The Governments of the United Kingdom, Canada, 
Australia, New Zealand, South Africa, India, Pakistan and 
Ceylon whose countries are united as meribers of the British 
Commonwealth of Nations and owe a common allegiance 
to the Crown which is also the symbol of their free associa- 
tion have considered the impending constitutional changes 
in India. 

“The Government of India have informed the other 
Governments of the Commonwealth of the intention of the 
Indian people that under the new Constitution which is 


1 South Africa has bcen forced to leave the Commonwealth on account 
of her racial policies. 
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to be adopted, India shall become a Sovereign Republic. 
“The Government of India have however declared and aflirm- 
ed India’s desire to continue her full membership of the 
Commonwealth of Nations and her acceptance of the King 
.as the symbol of the free association of its independent 
member nations and as such, the Head of the Common- 
wealth. 


“The Governments of other countries of the Common- 
wealth, the basis of whose membership of the Common- 
wealth is not hereby changed, accept and recognise India’s 
continuing membership in accordance with the terms of this 
declaration. 


“Accordingly the Government of the United Kingdom, 
Canada, Australia, New Zealand, South Africa, India, 
Pakistan and Ceylon hereby declare that they remain united 
‘as free and equal members of the Commonwealth of Nations 
freely cooperating in the pursuit of peace, libcrty and pro- 
gress.”! 


This was a remarkable change in the structure of the Common- 
wealth and in the position of the British Crown, yct England was so 
anxious for the continuing membership of India that Mr. Winston 


ccT 


‘Churchill even went so far as to say, “1 am unfcignedly glad that 
impassable gulf has not opened between the New India and the 
Commonwealth or between our famous past in India and our 
anxious present all over the world. I am sure that this will be a 
help for all in the future. It is fortunate that the institution of 
Monarchy . . . should not have been a barrier to the inclusion of 


India as a Republic in the Commonwealth.””? 


India’s membership of the Commonwealth introduced a new 
feature altogether. The declaration clearly distinguishes bet- 
1een India and other members of the Commonwealth, the basis 
of whose membership, presumably implying common allegiance 
to the Crown, remains unchanged; these members while accepting 
the King as the Head of their own State recognise him as the 
Head of the Commonwealth also. India accepts the latter aspect 


1 Commonweajth Prime Ministers’ Conference, April 1949, Summary 
of Proceedings. ’ 


2 Hansard (1949), April 28, 1949. 
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only. As Pandit Nehru said, “In this Declaration, nothing very” 
much is said about the position of the King except that he will be: 
a symbol. It has been inade perfectly clear—it was made perfectly 
clear—that the King has no functions at all, He has a certain status. 
The Commonwealth as such is not a body, if I may say so; it has 
no organisation through which to function and the King also can 
have no functions.” ‘This particular position of the King has 
created uneasiness in India as well as in the United Kingdom. 
When King George VI died, the Union Jack flew half-mast by the 
sidc of the Indian Tri-colour on the Parliamentary buildings in 
New Delhi and a protest was voiced against it through an adjourn- 
ment motion in the House of the People. Even the Prime Minister’s 
participation in the Coronation of Queen Elizabeth II in 1953 
was the subject of bitter criticism in the country. In Englar.d 
also, this compromise in regard to the position of the Crown has. 
been variously commented upon and it is feared that the unhealthy 
example of India might be followed by other members of the 
Commonwealth. A justification has, however, been given by Mr. 
Julian Amery, M. P. (son of Mr. L. S. Amery, ex-Secretary of 
State for India) who says, ‘‘Many observers have feared that the 
Indian precedent would seriously weaken the unity of the Common- 
wealth. It is however possible that the new formula will open the 
door to a renewed expansion of the Commonwealth system rather 
than to its disintegration. Ina world where the standard of power 
is set by the Soviet Union and the United States, many small 
countries are looking for some association of nations through 
which they can preserve their independence. In the past, the 
obligation to accept the British Crown might have seemed an in- 
superable obstacle to countries which otherwise might have 
wished to join the Commonwealth. Under the new formula, this 
objection would no longer apply.”?® 


It was already decided that the Constituent Assembly cf India 
would finally determine India’s attitude to the Commonwealth end 
accordingly the following resolution moved by the Prime Minister 
was accepted by it: “‘This Assembly do hereby ratify the Decla- 
ration agreed to by the Prime Minister of India on the continued 


1 Constituent Assembly Proceedings, May 16, 1949. 

2 “A Conservative View of the Commonwealth” by Mr. Julian Amery, 
M. P., published in the Political Cuaiterly, Volume XXIV, Number 2, 
April-June, 1953. 
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membership of India in the Commonwealth of Nations as sct out 
in the oficial Statement issued at the conclusion of the Conference 
of the Commonwealth Primes Ministers in London on April 27, 
1949.” ‘This was the final legal step taken by the sovereign consti- 
tution-making body and ever since India continues as a member 
of the Commonwealth of Nations despite the occasional imisunder- 
standings between India and other members of the Commonwealth. 


Questions are often ‘asked as to why India, a Sovereign Re- 
public, should still continue as a member of the Commonwealth 
whnich is mzrely another nam? for the British Empire of yesterday. 
These doubts are not confined to India or England alone; thev are 
widespread throughout the world. Pandit Jawaharlal Nehru 
said in vindication of the step taken by him, ““‘There is no law be- 
hind the Commonwealth. It has not even the formality which 
normally accompanies treaties. It is an agreement by free will to 
be terminated by free will .... One of the objects of this kind of 
Commonwealth is to create a status something between being 
completely foreign and being of one nationality....We join the 
Commonwealth obviously because we think it is beneficial to us 
and to certain causes in the world that we wish to advance. The 
other countries of the Commonwealth want us to remain because 
they think it is beneficial to them. It is naturally understood that 
it is to the advantage of the nations of the Commonwealth and 
therefore they join. At the same .time, it is made perfectly clear 
that each country is compietely free to go its own way; it may 
be that they may go, sometimes go, so far as to break away from 
the Commonwealth. In the world today, where there are so 
many disruptive forces at work, where we are often on the verge 
of war, I think, it is not a safe thing to encourage the breaking 
up of any association that one has.”® These are more or less 
platitudes but the advantages that England derives are more con- 
cretely stated by Mr. Julian Amery: “The Commonwealth may 
never become a self-sufficient economic unit but in world divided 
by Soviet Armed Forces and dominated by the immense economic 
power of the United States, it has provided a firm foundation for 
the livelihood of all its peoples and not least of the fifty millions 


1 Cons:ituent Assembly Proceedings, May 16, 1949. 
2 Ibid. 
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living in the United Kingdom. As the sheet-anchor of Britain’s 
cconomic strength, the Commonwealth has played a great part 
in preserving her social unity. The Commonwealth has been to 
the British, economy what the ‘Frontier’ has been to the American. 
. « .. No less important, it has provided an invaluable outlet for 
individual energies which might have been frustrated or turned 
to destructive purposes. The Commonwealth has served as an 
economic foundation for Britain’s social stability and as a safety 
valve against extremist tendencies. :..The power, the livelihood, 
the social unity and even the moral strength of the British people 
depend upon the existence of the Commonwealth... .Weaker 
than the United States or the Soviet Union, the Commonwealth 
stands nevertheless as a world power. But to survive the pressures 
of the next few years, it nceds to broaden its base both militarily 
and economically.”? For England to rank as a world power, 
the Commonwcalth is an indispensable cloak. 


The Commonwealth is no doubt an informal comity of nations 
but it has certain legal manifestations. The citizens of the 
Commonwealth countries are not regarded as foreigners in the 
United Kingdom; they are not required to possess a visa for entry 
into that country and they are not made to pay any landing tax. 
“This is, however, not true of mutual relationship among the count- 
ries of the Commonwealth. For instance, Indians are now required 
to procure a visa from Pakistan, Ceylon, South Africa and Australia 
for getting into those countries. Besides, the diplomatic envoys 
of the mcmber-nations to the United Kingdom and among them- 
selves are called High Commissioners, not Ambassadors. Contact 
with Commonwealth countries is maintained not through their 
Foreign Offices but through a Commonwealth Relations Office. 
In short, the member-nations behave as friends and their member- 
‘ship is so informal that there is neither a permanent organisation 
nor codified and fixed rules of business. While conferring benefits 
on the member States, the Commonwealth exacts no obligations 
‘and requires no subordination of one to another.? 


Despite all that is said in favour of informality of its organisa- 
tion and freedom of member-nations to pursue their own Course 


1 Political Quarterly, April-June, 1953. 


2 The Commonwealth Special Number of the American Political Science 
Review, December 1953. 
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of action, certain consequences are bound to follow: from too’ 
frequent personal contacts with attendant hospitaiity and other 
aspects of human relationship. There have been Conferences of 
Finance Ministers to evolve a common economic policy; if it has: 
produced the Colombo Plan for undertaking collective measures 
for the economic development of under-developed Commonwealth 
countries, it also forced devaluation of currency of the member- 
states in the wake of the devaluation of pound sterling in terms 
of the dollar in 1949, Chiefs of Staff have also met on several 
occasions to discuss common staff problems. England’s involve- 
ment in the North Atlantic Treaty Organisation, European 
Defence Community, Middle Eastern Defence Pact and other 
regional security organisations is an indirect concurrence or even 
participation by other members of the Commonwealth.. England 
does not react favourably to the proposed North American Defence 
Pact between Canada and the United States nor to the ANZUS 
in the Pacific, where to the exclusion of the United Kingdom, 
Australia and New Zealand have joined hands with the United 
States. In the United Nations, the Commonwealth has not suc- 
ceeded in maintaining a United Front. The Irish Free State, in 
terms of the Act of 1922, was theoretically a member of the 
Commonwealth; her neutrality in the Second World War ended 
in her exit out of it. Similarly, when in the Prime Ministers’ 
Conference of 1962, a resolution condemning Apartheid in South 
Africa was about to be passed, South Africa was forced to leave the 
Commonwea’ih. When all Commonwealth Nations do not move 
in unison, the fate of this association will be sealed. Informal 
associations respond sympathetically under normal conditions; with 
an impact of abnormality or emergency, great stress is laid. on 
formal commitments. The Commonwealth may: continue as. an 
unorganised association until there is a serious: friction dictated by 
self-interests of the member-nations; its future, however, is.extremely: 


shaky. 
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THE CONSTITUTIONS 


THE CONSTITUENT ASSEMBLY 


In the words of Sir William Ivor Jennings, “‘“At some stage 
in the history of all nations, there arises the need for formal deter- 
mination of the composition and ‘functions of the main instruments 
of government. Possibly order has to be produced out of chaos 
created by a great social revolution; or the nation throws cff the 
yoke of a foreign conqueror; or a nation is created by the fusion 
of smaller political units. There are many ways of creating a new 
state or reorganising the political complexion of an old one; but 
whatever the circumstances, the need is felt and some person or 
body of persons, is set to draft a constitution.” The concepts of 
the constituent assembly and of the written constitutions are: 
twins in political philosophy. If a constitution is to be written, 
codified and enacted, there must be a person or some body of 
persons to draft it and get it approved by the people or their re- 
presentatives. As Mr. Dodd describes, “The term constitutional 
convention designates a representative body chosen for the pur- 
pose of considering and either adopting or proposing a new consti- 
tution or changes in an cxisting constitution.”? 


Written constitutions are direct consequences of the natural 
law philosophy; they embody the doctrine of contract. Either 
because life in the state of nature was dangerous ‘“‘being solitary, 
nasty, brutish, poor and short” as Hobbes had portrayed it or be- 
cause it was inconvenient in spite of being based on ‘“‘peace, good- 
will, mutual assistance .and self-preservation’”” as Locke had descri- 
bed it, transition from one state of living to another neccessitated 
a form of agreement in order to avoid repetition of the dangers 
or inconveniences of the preceding state. If a contract is to be made, 

1 Jennings, Law and the Constitvtion, Pp. 7. 


2 Essay on “‘Constitutional Conventions™ iu: the Encyclopaedia of 
Social Sciences, Volume IV, p. 244. 
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it must be written and codified in order that uncertaintics of 
memory and difficulties of interpretation might not vitiate its 
sanctity. A contract made by the individuals of a body social 
among themse'ves for constituting a body politic and ccmpletely 
transferring all that they had posscssed es their inherent attributes 
to a person or body of persons in exchange of security ard pre- 
tection might not nccessitate an elaborate ccdification; for in 
that case, the Leviathan becomes the sole depository of the popular 
liberties and remains in possession of the same so long as he succe- 
eds in maintaining the conditions desired by the contracting indi- 
viduals. This was absolutism of Hobbes. But Locke’s concep- 
tion of the government being a trustee of the people and thereupon 
exercising fiduciary authority on their behalf and for their benefit 
made a codificd contract essential. For, the people apart from 
creating a body politic agree to erect a common government and 
. stipulate that all civil powers excluding the rights of life, liberty 
and estate are handed over to this new government, and as such 
the people and the government should precisely know the demarca- 
tion line of their respective competences in order to eliminate 
possible conflicts in future. John Locke in expounding this view 
of a trust, and more particularly of limited government, became 
the inspirer of constituent assemblies and written constitutions. 
But Locke was not so much a democrat; his sympathies were with 
the bourgeoisie and the property-owners, It is not unlikely that 
wealthy men in society might on their own initiative contrive to 
institute a common government for their own protection in com- 
plcte disregard of the interests of the general mass of people who 
because of thcir inertia and incapacity remain inarticulate. A 
genuine contractual document should reflect the general will of 
all citizens and a government emerging out of this contract res- 
ponds to their needs and aspirations in full measure. A consti- 
tution to be durable and broad-based must be enacted by a 
Constituent Assembly representing the ‘“‘general will’”’ (volunte 
generale) of the community. Rousseau in making this modification 
made the constituent assembly more democratic in contents than 
what Locke had made of it, though the latter was the guiding spirit 
behind American Constitutional Conventions. The ideas of Rous- 
seau were echoed by the French States General in 1789 when it 
oe “The General Will of the people expressed in a National 
‘Assembly can and must draw up a Constitution.” 
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A Constitution, according to Edmund Burke, is an ever- 
growing thing and is perpetually continuous as it embodies the 
spirit of the nation~It is enriched at present by the past influences 
and it makes the future richer than the present. A complete 
breach with the time factor and crection of a brand new state on 
the debris of an old structure completely demolished are simply 
impossible. He took a satirical view of the doctrine of contract 
and said that the state is not like a joint stock company trading in 
pepper and salt. Burke being an Englishman was perhaps right 
in respect of his own country which. has not yet adopted a written 
constitution. But wherever there has been a violent break with 
the past and a revolution has upset the old irresponsible and des- 
potic state, the only escape lies in drawing up a written constitu- 
tion with a view to establishing order soon after a period of violent 
‘disorders and evolving cosmos out of complete chaos. The people 
participating in the revolution desire to be assured that in future 
government would not be as much irresponsible and unrcspon- 
sive to general welfare as its predecessor had been. They autho- 
‘rise ihcir representatives to set up a government on these new 
foundations and here emerges the Constituent Assembly. When 
the thirteen American Colonies eliminated the arbitrary autocracy 
of George III, the French had uprooted the despotism of the 
Bourbons, the Russians forcibly captured power from the Czar 
and his bourgeoisie associates, the Germans rebuilt the state on the 
abdication of the Kaiser or in the wake of capitulation after the 
First and Second World Wars respectively and the Ividians wrested 
power from the British after two hundred years of forcible rule, 
they did not want to continuc the ignoble features of the Ancient 
Regime and as such sat down to draw up fresh constitutions through 
Assemblies carrying directly or indirectly the popular mandate, 
Had Burke been more historical than emotional, he could have 
found out from the history of his own country that soon after Char- 
les I was executed and the Army captured power, the Agreement 
of the People, a document drawn up and approved by the Council 
of Officers of the Army led by Oliver Cromwell, declared that 
“to take the best care we can for the future, to avoid both the 
danger of returning to a slavish condition and the chargeable 
remedy of another war’’, they ‘agreed and resolved’ on the form of 
a constitution. This came later as the Instrument of Government 
in December 1653 and when the Parliament setup under the Instru- 
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ment was not willing to play a secondary role assigned to it therein, 
Supplementary Instruments were drawn up and presented in the: 
form of Humble Petition and Advice. Had not Cromuwell’s succes- 
sors been incompetent and had not the Restoration been brought 
about in 1660 thereby re-establishing Monarchy with Charles II 
on the Throne, England would have continued as a Republic 
with written constitutions. Even the Magna Carta cxtorted 
from King John in 1215 by the nobility, “the Petition of Rights 
presented to ‘King Charles I by Parliament in 1628 and the 
Bill of Rights drawn up by Parliament for edification of Prince 
William and Princess Mary of Orange before the Crown was 
offered to them, are contracts made by the people or their repre- 
sentatives with ‘the King. The contract might be a historical 
fiction or logically non-maintainable but it has certainly inspired 
Successive generations of men in various countries for setting up 
new political structures in abnormal times. 


Though the classic land of unwritten constitutions started the 
tradition of written constitutions and elaborated the concept cf 
contract, the glory of establishing the first Constituent Assembly 
for the purpose of drawing up a permanent constitutional document 
goes to the thirteen colonies on the other side of the Atlantic, who 
on winning successfully their War of Independence against the Im- 
perial Government of England had later established the United 
States of America. The body of representatives which fought 
the War and drew up the Articles of Confederation was known as 
the Continental Congress; but the Assemblies which drew up the 
different State Constitutions and the Federal Constitution of the 
United States of America at Philadelphia were designated as 
Constitutional Convertions. These Conventions were fully de- 
mocratic and had entirely followed the course of contract; for not 
only did they get the idea of a convention approved by the people: 
and get members thereof elected by them, the documents codified 
by these Conventions were also submitted to them or their repre 
sentatives for ratification. By giving concrete application to the: 
fluid notion of a contract, the American Constitutional Conventions: 
stood as the model for similar experiments elsewhere in the world. 


The Philadelphia Convention was the immediate inspiration 
for the French nation. Philosophically, Locke, Montesquieu and 
Rousseau were the common fountains of inspiration for both the 
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nationalities but the claim put forward by the States General which 
‘was convened in May 1789 for approving schemes of financial 
reform of Necker and the procedure followed by them in drawing 
‘up a constitution for France closely resembled the pattern of the 
American Convention. In declaring itself as a National Assembly, 
the States General resolved: “‘National Assembly is the only title 
appropriate to the Assembly, as things are: first because its members 
are the only representatives properly and publicly known and 
accredited; secondly because they have been sent here by practi- 
cally the whole pation; and thirdly because there can be only 
one single representative body and no Deputy, in whatever order 
or class he may have been chosen, has any right to exercise his 
functions apart from the present Assembly.” At the end of June 
1789, on the basis of the recommendations of its Constitutional 
‘Committee, the reunited body of the three orders (that is, nobility, 
‘clergy and the third estate) proclaimed itself as the National Cons- 
tituent Assembly (L’ Assemblee Nationale Constituante)—an Assembly 
of representatives of the whole nation whose function it was to enact 
a constitution. As they said, “The General Will of the People 
expressed in a National Assembly can and must draw up a Cons- 
titution.”’? The first step for framing a Constitution was taken 
with the Declaration of Rights of Man and Citizen on the 26th 
August, 1789. Thomas Jefferson, the author of the Virginia Bill 
of Rights of the United States and of the Declaration of Indepen- 
dence as also a later Prosident, was the Ambassador of the Con- 
federation at Paris; Laffayet, a prominent member of.the National 
Assembly and the Commander of the Paris National Guard, had 
participated in the American War of Independence and it was he 
who presented a key of the Bastille to President George Washing- 
ton in 1791. These two incidents provide urimpeachable testimony 
to the extent of indebtedness of the French Constituent Assembly 
to the Philadelphia Convention. Because of differences of nomen- 
clature of the French and American constitution-making bodies, 
the Encyclopaedia Americana defines the Constituent Assembly 
as a “name given to the First Convention of the Delegates of the 
French Nation (1789-91); it drew up and obtained the acceptance 
of the first of the famous revolutionary constitutions.”® 
1 Thompson, The French Revolution, p. 19. 


2 JTbid., p. 25. 
8 Encyclopaedia Americana, p. 563- 
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The Assemblies that met at Weimar in 1919 and at Bonn in 
1949 for framing constitutions for Germany were designated as 
National Assembly and the Parliamentary Council respectively. 
The Weimar Assembly like its sister organisation in France of 1789 
had both the [legislative and constituent functions but the Parlia- 
mentary Council of Bonn was strictly limited to the business of conSs- 
titution-making like the Philadelphia Convention. In fact, the three 
Military Governors in their Document Number 1 that they had 
presented to the Minister-Praesidents of the Lacnder in a meeting 
at Frankfurt on the 1st July, 1948 had described the proposed body 
as the Constituent Assembly but as Eastern Germany was not asso- 
ciated with this constitution-making, the Minister-Praesidents had 
expressed their unwillingness in a meeting at Koblenz held from 
the 8th till 10th July, 1948 to describe the body as a Constituent 
Assembly or to call its product a Constitution. They preferred 
the modest names of Parliamentary Council and The Basic Law 
respectively.3 Did they not also fear to be labelled in the same 
way as “the November Criminals”, a name given by the National 
Socialists to the so-called Weimar Coalition ? 


India had, however, cailled its constitution-making body a 
Constituent Assembly. The substantial basis of the demand of 
the Indian National Congress lay in the right of the Indian people 
for drawing up a constitution for their own governance; designa- 
tion of the contemplated body of framers as the Constituent Assem- 
bly or as a Convention was not of very great significance for them. 
The idea of a “onstituent Assembly for India was first mooted by 
Mahatma Gandhi in 1922 and this was reiterated ever since.? 
His Majesty’s Government were, however, considerably excited 
over the name itself and even though Indian opinion was associated 
more intimately than “was ever expected with the enactment 
of the’ Government of India Act, 1935, they were not prepared 
to make an explicit declaration in favour of this demand of the 
Congress and even when it was conceded in the Cripps Offer and 
finally in the Cabinet Mission Statement, the name Constituent 


1 ‘“‘Documents on the Creation of the Germ.an Federal Constitution’”’ 
prepared by the Office of the Military Goveinn.ent for Gern.any (United 
States), 1949. 

2 “The Constituent Assembly can afonc produce a Constitution indige- 
nous to the country and fully representing the will of the pcop’e” (Mahatma 
Gandhi’s statement). 
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Assembly was scrupulously avoided, It went by the innocent 
name of a constitution-making body. The term ‘Constituent 
Assembly’ was used for the first time in a legal document in Clause 
§ of the Indian Independence Act, 1947, 


But there was in the background of the Congress demand a 
neccssary historical association with similar bodics in other coun- 
tries. For, Pandit Nehru in moving the very first resolution before 
the Indian Constituent Assembly on the 13th December, 1946 
stated, ‘“‘Because this is a Constituent Assembly, I think also of 
the various Constituent Assemblies that have gone before and of 
what took place at the making of the great American nation, when 
the fathers of that nation met and fashioned a Constitution which 
has stood the test of so many years, morc than a century and a half, 
and of the great nation which has resulted and which has been 
built up on the basis of that Constitution. Mv mind goes back to 
that mighty revolution which took place also over 150 years ago 
and the Constituent Assembly that met in that gracious and lovely 
city of Paris which has fought so many battles for freedom. My 
mind goes back to the difficulties that the Constituent Assembly 
had to face from the King and other authorities and still it con- 
tinued. The House will remember that when these difficulties 
came and even the room for a meeting was denied to that Cons- 
tituent Assembly, they betook themselves to an open tennis court 
and met there and took the Oath which is called the Oath of the 
Tennis Court. They continued meeting there in spite of Kings, in 
spite of the others and did not disperse till they had finished the 
task they had undertaken. 1 trust that it is in that solemn spirit 
that we too are meeting here and that we too whether we meet in 
this chamber or other chambers or in the fields or in the market 

1 Sir Maurice Gwyer, former Chief Justice of India in a Convocation: 
Address to the Hindu University, Varanasi said in 1939, ““T'he idez of the 
social contract is no doubt a fiction, but the philosopher who expounded it 
had at least grasped the truth that a political society, if it is to have a chance 
of life, must originate in the common agreement of those who compose it. I 
am aware that at the present time many peop:e in India feel a special attract- 
ion to the method known as the Constituent Assembly. The Constituent 
Assemblies, elected on a wide franchise, which have sought to combine the 
securing of unity among diverse elements with the wricring of the new Cons- 
titution itself have not always had a happy result. By way of contrast, it is 
profitable to look at the procedure adopted for the purpose of bringing into 


existence the Constitution of Canada, Australia and South Africa”. Speeches 
and Documents on the Indian Constitution, Vol.IT (Oxford University Press), 


pp. 479-80. 
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place, we will go on meeting and continue our work till we have 
finished it. Then my mind goes back to a more recent revolution 
which gave rise to a new type of state, the revolution that took 
place in Russia and out of which has arisen the Union of the Soviet 
Socialist Republics, another mighty country and for us in India a 
neighbouring country. So our mind goes back to these great 
examples and we seek to learn from their success and to avoid 
their failures.”! This declaration by the author of the idea makes 
it abundantly clear that when he made the demand, there were 
revolutionary implications in his mind and he desired the Consti- 
tuent Assembly which was meeting under all the limitations pres- 
cribed in the Cabinet Mission Statement of the 16th May, 1946 
relating to procedure, division into sections and eventual signing 
of a treaty with the United Kingdom indicating acceptance of the 
new Constitution to be framed by it, to behave like the French 
Constituent Assembly without any regard for the fetters imposed 
upon it. Thus, if the United States has inspired France, both 
together had served as the source of inspiration for India. The 
forces of history moved on parallel lines in all lands which hungered 
for freedom. 


It is said that the concept of the Constituent Assembly rests on 
the doctrine of ‘‘sovereignty of the people”; the people or their 
accredited representatives alone can draw up a constitution for 
their own governance. Despite indelegability and imprescrip- 
tibility of Austinian sovereignty, the Constituent Assembly is 
theoretically a sovereign body charged with the responsibility of 
cither adopting or enacting a Constitution or proposing it for 
ratification by the people. The Assembly functions as a sovereign 
authority until the trust delegated to it is discharged and this 
sovereignty is purely a derivative of the General Will. This view 
underlies the wording of the Preamble to different Constitutions: 


(i) “We the people of the United States... .. «+. . do 
ordain and establish this Constitution for the United States 
of America.” 


(ii) “The German people. .. .. has adopted this Cons- 


titution.”’ 
1 Independence and After, Speeches of Jawaharlal Nehru, pp. 347-48. 
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(iii) “We the people of India . .. ... in our Constituent 
Assembly .. . . . do hereby adopt, enact and give to ourselves 
this Constitution.” 


(iv) “vv. the German people in the Laender, vv... 
has by virtue of its constituent power, enacted this Basic Law 
କହିକ It acted also on behalf of those Germans to whom 


participation was denied. The entire German people is called 
upon to accomplish by free self-determination the unity and 
freedom of Germany.” 


All the Constitutions proclaim their authority from the people 
and only in the Constitution of India the people declare that they 
did not function directly but through their Constituent Assembly 
for the purpose of adopting and enacting a Constitution. 


Sovereignty of all these Assemblies is open to question. Till 
after the ratification of the Constitution of the United States, 
the thirteen Colonies which had participated in the Philadelphia 
Convention had full sovereignty of their own; 65 representatives 
were sent by them to the Convention and of them 55 actually met 
for revising the Articles of Confederation and not for drawing up 
altogether a brand new Constitution. Any amendment to those 
Articles would have needed unanimity of all the States for its 
validity and when the Convention deemed it appropriate, neces- 
sary and expedient to propose a Federation to the member-states, 
it was probably doubtful of unanimity and as such drafted Article 
VII as follows: ‘The ratification of the Conventions of nine States 
shall be sufficient for the establishment of this Constitution between 
the States so ratifying the same. Done in Convention by the 
unanimous consent of the states present...” ‘One of the States, 
viz., Rhode Island did not participate in the Convention and even 
though the Constitution was subsequently ratified by all States 
including Rhode Island, the extent of support was not uniform in 
all of them as was indicated by the voting figures. Hence the 
people of the United States had not delegated their sovereignty to 
the Philadelphia Convention; even the Convention was not author- 
ised to deal directly with the people or with the States and they 
had to transmit their resolutions and the Constitution to the 
Continental Congress which was the competent body under the 
Confederation to deal with the States. It is the Continental 
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Congress which had referred the Constitution to State legislatures 
for action. 


The National Assembly at Weimar pretended to be a sovereign 
body, for Article 181 of the Constitution drafted by it said, ‘The 
German people through its National Assembly has adopted and 
established this Constitution. It goes into effect on the day of 
publication.” It is a fact that the German people had elected the 
members of the National Assembly and thereby entrusted it with a 
mandate; the Assembly was competent to adopt and enact a Cons- 
titution and non-ratification by either the Laender or the people 
at large does not detract from its sanctity. But sovereignty of the 
Assembly had been repudiated in Article 178 where it vas said, 
“The provisions of the Pcace Treaty signed at Versailles on Janua- 
ry 28, 1919 are not affected by this Constitution.” ‘The Peace 
‘Treaty was binding on the Assembly and it could not have gone 
beyond the provisions of that Treaty in drawing up the Constitu- 
tion. In fact, Article 61, which declared Austria as a part of the 
German Reich, was vetoed by the Allied Authorities. These limi- 
tations from outside were clear repudiation of its sovereign charact- 
cr. Still more stringent restrictions were imposed on the Parliam- 
entary Council of Bonn in 1948; it was subject to the terms of the 
three Documents presented by the Military Governors of the 
Occupation Powers to the Minister-Praesidents of the Laender 
under their occupation and even the Constitution drawn up by 
them was subject to the Occupation Statute of the Sth April, 1949. 
The members of the Council were mere delegates of the Laender 
and were not endowed with plenary powers; they were elected by 
the Landtags and their Constitution was also subject to ratification 
by the same Landtags which had deputed them as delegates. 


The Indian Constituent Assembly was in a still more peculiar 
position. Apart from the question of sovereignty, it had no legal 
standing until the enactment of the Indian Independence Act, 
1947. The British Parliament had reserved to itself the constitu- 
ent power for India in terms of the Government of India Act, 
1935 and it is that Parliament alone which could transfcr it to any 
other authority. The Cabinet Mission in its Statement of the 16th 


1 Eucyclopaedia Americana, ‘pp. 563-65. Also sc Herman Finer, 
Theory and Practice of Modern Goverrments, p. 123 and Char’es A. Beard, 
Eco ‘omic Interpretation of the Constitution, p. 16. 
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May, 1946 had authorised the Provincial Legislative Assemblies to 
elect representatives for forming a Constituent Assembly for the 
purpose of drawing up a Constitution for India and it was further 
provided that when the Constitution was ultimately drawn up, it 
would be accepted by His Majesty’s Government in accordance with 
a Treaty signed with the Constituent Assembly. A treaty accord- 
ing to the conventions of the British constitutional system must be 
approved by Parliament and the Constitution would thus have been 
accorded legal recognition by the ultimate constituent authority of 
Incia. ‘The Cabinet Mission had no plenary authority nor was it 
delegated any powcr by Parliament for effecting a final constituti- 
onal settlement. Besides, the Provincial Assemblies were empow- 
cred to exercise powers only in respect of matters enumerated in List 
11 of the Provincial List appended to the Government of India Act, 
1935, Election of members for a Constituent Assembly was not 
one of the powers mentioned in the List and they went beyond their 
constitutional jurisdiction in serving as an electoral college for the 
constitution-making body. ‘The peopie had also not given them a 
mandate for it, for elections to the Provincial Assemblies were 
held earlier than the arrival of the Cabinet Mission in India and 
the electorate was not either directly or indirectly aware of the 
possibility of the members, to be elected by them, playing such 
an important role after the election. The Constituent Assembly 
was thus a tentative body; its labours would have obtained legal and 
constitutional validity only after the proposed treaty was signed. 


1 Paragraph 22 of the Cabinet Mission statement was, ‘‘It will be 
necessary to negotiate a treaty between the Union Constitucnt Assen.bly end 
the United Kingdom to provide for certain mattcrs arising out of the transfer 
ot power.” 

Maulana Abul Kalam Azad, the Congress President in a lctter on 
May 20, 1946 addressed to Lord Pethick-Lawrence, the Secrctary of State 
for India had said, “The Constituent Assembiy being a sovereign body for 
the purposes of the Constitution, its final decisions will automatical’y teke 
effect.” ‘To this, Lord Pethick-Lawrence said in reply on May 22, 1946, 
“Tn your letter, you describe the Constituent Assembly as a sovereign bedy, 
the final decision of which will automatically take effect. We4hink, the 
authoritv and functions of the Constituent Assenbly and the procedure 
which it is intended to follow are cicar from the staten-ents.. When the Cons- 
tituent Assembly has completed its labours, His Majesty’s Go vei nn.ent will 
recommend to Parlian-ent such action as may be necessory for the cession of 
sovereignty to the Indian people subject only to two provisos nam.eiy adcGguatc 
provision for the protection of minorities and willingness to conclude a treaty 
to cover matters arising out of transfer of power’”’. Specches and Docurn.ents on 
the IndianConstitution, Volume II (Oxford University Press), ¢ p° 583-S1. 
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Again, the Assembly was not entirely free to adopt any proce- 
dure or provide for a constitutional structure of any type. The 
‘Cabinet Mission had further prescribed when it would meet as a 
whole, when it would be diviiled into sections for drawing up 
Provincial and Group Constitutions and how it would arrive at 
decisions on communal issues with a double majority. In respect 
of powers to be vested in the Union Centre, it permitted only 
Defence, Foreign Affairs, Communications and powers for raising 
necessary finances for their exercise. When a Constitution was 
drawn up under so many limitations, it would still await the 
approval of His Majesty’s Government through a treaty in which 
provision was to be made for safeguarding the legitimate interests 
of the minorities. A Constituent Assembly functioning under so 
many limitations could hardly be a sovereign body; yet Pandit 
Jawaharlal Nehru said immediately before the Cabinet Mission 
had left India ,¥fn going into the Constituent Assembly, we have 
inevitably agreed to a certain process, that is, the election of the 
£Erididates to the Assembly. What we do there, we are absolutely 
frec to determine. We have not committed ourselves on a single 
matter to anybody. When the Congress stated that the Assembly 
was a sovereign body, the Mission’s reply was that it was more or 
less ‘yes’ subject to two considerations. Firstly, a proper arrange- 
ment for the minorities and secondly, a treaty between England and 
India. In regard to the minorities, it is our problem and we 
shall no doubt succeed in solving it. If they treat us as equals 
‘and come to terms, there will be a treaty, but if there is the slight- 
est attempt at imposition, we shall have no treaty. Therefore, 
‘these two limitations to the sovereignty of the Constituent Assembly 
are not accepted by ns. It does not make the slightest difference 
what the Mission thinks or does in the matter,” This assertion of 
Nehru was reiterated by the Congress Working Committee which 
passed a resolution soon after in the following terms: “The Com- 
mittee have emphasised the sovereign character of the Constituent 
Assembly, that is its right to function and draw up a Constitution 
for India without interference from any external power or authority 
‘but the Assembly will naturally function within internal limita- 
tions which are inherent in its task.” 


1 Press Conference in Bombay on July 10, 1946. 
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These announcements of attitude might appear cxtravagant 
and even unjustified; in fact, Nehru’s Press Conference had fright- 
ened the Muslim League which, in spite of its earlier acceptance of 
the Cabinet Mission Plan, revised its decision on 29th July, 1946. 
Politically there was much to be said in favour of the Congress 
stand. The demand for a Constituent Assembly was not conccded 
all at once or in a spirit of goodwill; it was done after an interval 
of twenty-five years in course of which there were bitter struggles 
for the purpose; His Majesty’s Government were practically compel- 
led by national and world factors to grant it and still they had atta- 
ched so many strings to it. The history of the French Revolution 
would have been repeated in India, had the British created any 
difficulty for the Congress, for in moving the Objectives Resolution 
Just four days after the Assembly met for the first time, Pandit Nehru 
in alluding to the French Constituent Assembly had said, “I trust 
that it isin that solemn spirit that we are meeting here and that 
we too, whether we mect in this Chamber or othcr chambers or 
in the fields or in the market place, will go on. meeting and con- 
tinue our work till we have finished it.” Even the Objectives 
Resolution itself in adumbrating the fundamental principles for 
the new Constitution to be framed went much beyond the scope of 
the Cabinet Mission Plan. For it said, inter alia, “This Cons- 
tituent Assembly declares itsfirm and solemn resolve to proclaim 
India as an Independent Sovereign Republic and to draw up for 
her future governance, a Constitution; wherein the territories 
that now comprise British India, the territories that now form the 
Jndian States and .. wu. shall be a Union of them all; .... and 
wherein all power and authority of the Sovereign Independent 
India, its constituent parts and organs of government are derived - 
from the people.”’? In one breath, it repudiated the authority of 
the British Parliament, severed all connections from the United 
Kingdom and united British India and the Indian States in one 
Union without waiting for the consent of the States’ representatives, 
The resolution left no further alternative for His Majesty’ Govern- 
ment than to declare on the 20th February, 1947 that they would 
walk out of India by not later than June 1948 after handing over 
power to the Indian people. 


1 See Maulana Azad, India Wins Freedom, pp. 155-56. 
2 Constituent Assembly Proceedings (1946), December 13, 1946. 
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Claims for sovereignty by the Constituent Assembly received 
statutory recognition in Clauses 6 and 8 of the Indian Independence 
Act, 1947. As Mr. C. R. Attlee said in the House of Commons, 
“The aim of Clause 6 is to put the new Dominions in the same 
position as that in the existing Dominions; that is to say, they should 
not be fettered by any of those limitations which are appropriate 
to colonial legislatures. In Clause 8, temporary provision is 
made for the exercise of powers of legislation by the Constituent 
Assembly . . . . The Constituent Assembly has been at work for 
some time upon the framing of a Constitution. The decision to set 
up two Dominions instead of waiting for the formulation by the 
Constituent Assembly of a new Constitution has of course altered 
the whole situation. It has become necessary to provide for 
legislatures for India and Pakistan as from the 15th August and 
these legislatures, besides having general legislative powers, must 
have also constituent powers—that is to say, they must be legis- 
lative bodies set up for the purpose of performing the ordinary 
functions of a Parliament and of making the Constitution.” The 
role assigned to the contemplated treaty was played by this Act 
and a post-facto validity was accorded to a tentative body. _ With the 
divesting of constituent powers by the British Parliament, the 
Constituent Assembly became a sovereign body and Pandit Nehru 
had rightly declared at mid-night on the 15th August, 1947, 
“Freedom and power bring responsibility. That responsibility 
rests on this Assembly, a Sovereign Body, representing the sovereign 
people of India.”’2 

Despite legal sovereignty accorded to it, the Assembly did not 
derive its sovereign character from the will of the people, strictly in 
,a legal sense. The original demand of the Congress was for a Cons- 
tituent Assembly elected on the basis of adult suffrage but that could 
not be. The prevailing electoral rolls were prepared on the basis 
of the restricted franchise of the ,Act of 1935 and as prepara- 
tions of fresh electoral rolls on the principle of a vote for every 
adult would have involved inordinate delay and colossal expen- 
diture, the Cabinet Mission advised the Congress to give up this 
part of the demand and agree to the election of the Constituent 


1 Hansard (1947), July 10, 1947. 
2 Constituent Assembly Proceedings (1947), August 14-15, 1947. 
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Assembly members by the existing Legislative Assemblies of the 
Provinces which had been elected a couple of months earlier. 
This was practicable, though not wholly justifiable; for the 
electorate had no idea at the time of Provincial elections that the 
Provincial Assemblies would have to discharge this additional 
duty and as such the newly elected members had no legal or poli- 
tical competence for shouldering this responsibility. The people 
had, therefore, no voice in the business of electing the Constituent 
Assembly. This was one of the reasons for which leftist parties 
like the Socialists and the Communists challenged the authority of 
the Constituent Assembly. 

Compared to the Philadelphia Convention and the Bonn 
Parliamentary Council, the National Assembly that met at Wei- 
mar and the Indian Constituent Assembly were larger bcdies. 
The assemblies at Philadelphia and Bonn were strictly drafting 
organisations; they could just propose a Constitution but could 
neither adopt nor enact it. The Philadelphia Convention had 
consisted of 55 members who were appointed by the twelve 
participating States through their legislatures; they were instructed 
to revise the Articles of Confederation for the sake of strengthen- 
ing the loose confederal structure and submit their recommenda- 
tions to the state legislatures through the Continental Congress 
for final approval. The Annapolis meeting had intended the 
Convention “‘to take into consideration the situation of the United 
States to devise such further provisions as shall appear to them 
necessary to render the federal government adequate to the exi- 
gencies of the Union; and to report such an Act for that purpose 
to the United States in Congress assembled as and when agreed 
upon by them and afterwards confirmed by, the legislature of every 
State, will effectively provide for the same”’.! A drafting body 
must needs be smaller; it was curious that in spite of the limited 
mandate and explicit instructions, the distinguished representa- 
tives assembled at Philadelphia could travel much beyond and 
still, because of the weight of their personalities, could secure rati- 
fication for their Constitution. 

The Parliamentary Council of Bonn had 65 full members 
and 5 non-voting members irom West Berlin. According to the 


1 Henry Steele Comn.ager, Documents of American History (New York, 
1938) Volume I, pp. 133-34. 
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London Accord among the Western Occupation Authorities, it 
was to be a Constituent Assemtly with the sole function of writing 
a Constitution which on being ratified by the people of two-thirds 
of the Laender should come into force. The Minister- Praesidenls 
who were authorised by the three Military Governors to bring 
the Assembly into existence had got the neme changed to the 
Parliamentary Council in consideration of its limited authority. 
The Council was thus to propose a Constitution and not enact 
it. Its strength was determined on the basis of one representative 
for every 750,000 persons and each Land was given a quota of 
representation in proportion of the ratio of its population to that 
of the West German Federation. The Landtags were free to appoint 
their representatives in any manner they liked; the only redeeming 
feature was that like their counterparts at Philadelphia, they 
were not under the instructions of either the Landtags of Land 
Governments. They were a body of experts whose business it 
was to draft a Constitution in accordance with the instructions 
contained in the three Documents presented by the Military 
Governors. There was not even a semblance of sovereignty of that 
body. Even the Constitution needed for its validity double 
ratification: it must be ratified by the Military Governors as 
also by the Landtags of two-thirds of the Laender.3 The intention 
behind this whittling down of the authority of the Council was to 
bring a loose Federation into existence and make the Laender more 
powerful than the Federation. 

The Weimar Assembly was more representative than its Bonn 
successor. It had 423 members all of whom were elected by the 
people on the basis of suffrage of all adults above 20 years of age 
in accordance with the system of proportional representation. 
The electorate had given an explicit mandate for drawing, adopt- 
ing and enacting a Constitution for Germany, and as the middle- 
of-the-road parties like the Socialists, Catholic Centre and the 
Progressives, who had constituted the Weimar Coalition pledged 
to a democratic framework, had captured 331 seats in the Assembly, 
the people had further authorised them to adopt a democratic 
constitution. This National Assembly had thus legal and political 


1 Though the London Accord provided for ratification by the people, it 
was later on changed to ratification by the Land!/ags on the suggestion of the 
Minister-Praesidents made to the Military Governors on July 26, 1948. 
Documents on the Creation of the West German Federation (OMGUS). ’ 
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sovereignty though limited by the Versaiiles Treaty and also by 
supervision of its work by the Allied Authorities. The Constitution 
did not depend upon ratification by the people; but it was ominous 
that only 262 members had voted in favour of the Constitution. 

‘This was an inadequate majority for the final adoption of a Cons-- 
titution and it probably presaged its ultimate doom. Both the 

Weimar Assembly and the Bonn Council had their members divided 

on party basis but the Philadelphia Convention was a non-party 

organisation on account of non-existence of party alignments at 

the time. 

The Constituent Assembly of India was a much larger body 
than the Philadelphia Convention and the Bonn Council, though it 
was slightly smaller than the Weimar Assembly. There was no fixity 
in its membership, for there were constant territorial adjustments 
during the life-time of the Assembly and finally division of India: 
nine months after its first sitting violently affected its composition. 
The Cabinet Mission had prescribed that there should be one re- 
prescntative for every one million people and the quota of each 
unit was fixed in the Statement itself on this basis. The represen-- 
tatives were to be elected by the members of the Provincial Legis-: 
lative Assemblies in accordance with the method of proportional 
representation by means of single transferable vote. The principle 
of communal representation was maintained intact; seats were 
apportioned as Muslim, Sikh and General and the representatives 
of each one of these communities were to be elected by the: 
members of the Provincial Assemblies belonging to the respec-- 
tive communities. The European members of Bengal and Assam 
Legislative Assemblies representing the Commercial and Planters” 
Bodies had voluntarily renounced their claim for electing members 
to the Constituent Assembly. This arrangement was in respect of 
British India. The quota of the Indian States was fixed at 93 
members without any details of allocation either on the basis of 
territory or religious composition of their population. This res~- 
ponsibility was left to the Negotiating Committees, one to be 
appointed by the Constituent Assembly and another by the States 
themselves through their Chamber of Princes when the latter decided 
to participate in the work of framing a Constitution. That strenuous 
attempts were made to maintain strictest impartiality would be 
apparent from the following statistics ¢ 
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TasrE 1 
Distribution of Members between British India and Indian States 


Number of Representa- 


Territory Population Accord- tives in the Consti- 
ing to the Census tuent Assembly at the 
of 1941 rate of one per million 
people 
British India 295,808,722 296 
Indian States 93,189,233 93 
Total 388,997,955 389 
TaBre 2 


Distribution of Members among Religious Communities 
in British India 


| Population Accord- Number of Representa- 
Community ing to the Census tives in the Constitu- 
of 1941 ent Assembly 
Muslims 79,399,503 79 (including one 


for Baluchistan) 
Sikhs 3,623,541 
General (that is, 
Communities other 


than Muslims and 212,785,678 213 
Sikhs) 
Total 295,808,722 296 


Elections were held on party basis and the method of propor- 
tional representation had reflected accurately the political com- 
position of the Provincial Assemblies. In fact, the Congress and 
the Muslim League had prepared their slates of candidates in 
consideration of their respective party strength in these Assemblies 
and the individuals who were otherwise qualified and were desirous 
of sharing in this solemn work had no way of entry into the 
Constituent Assembly except as nominees of either party. The 
“Congress, however, went beyond its membership roll and invited 
‘many distinguished individuals to be included in its slate. 
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‘The following tables show the party composition of the 
constituent Assembly :— 


TABLE 3 
Parties Total Number of 
| Representatives 
Congress 204 
Muslim League 73 
Independents 7 


Sikhs 4 
Punjab Unionist Muslims 3 
Krishak Praja Party of Bengal 1 
Scheduled Castes Federation 1 
Hindu Mahasabha 1 
Anglo-Indians 1 
Communists 1 


Total 296 
TaBrE 4 
Distribution of the Congress Quota of 204 Members 


Total Total CONGRESSMEN Non-party 


Quota Strength men inVvi- 

Province in the ofthe Hindus Sch-duled ted by the 

Const. Congress Castes Congress 

Assembly 
Madras 49 45 27 7 11 
Bombay 21 19 16 2 1 
Orissa 9 9 6 2 1 
United Provinces 55 45 39 < 4 2 
‘Central Province 17 16 10. 3 3 
Bihar 36 28 20 5 3 
Punjab 28 6 4 1 1 
North-West Frontier 3 2 2 = — 
Sind 4 1 i — 
Bengal 60 23 13 6 4 
Assam 10 7 6 1 = 
Chief Commissioners’ 

Provinces 4 3 3 == == 
Total 296 204 147 31 26 
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This was the composition of the Constituent Assembly before 
partition of India. When the Assimbly met on 27th January, 19+58, 
that is six months after partition, the quota of West Bengal was re- 
duced from 60 for undivided Bengal to 21 only with 5 Muslims and 
16 General and that of the Indian Punjab from 28 to 16 distributed 
as 4 Muslims, 4 Sikhs and 8 General. This and other revisions in 
the scale of representation of the divided areas reduced the total 
strength to 235 odnly for the old British India while the States’ 
quota suffered a similar reduction. Their number stood now at 
73. On the last day of the life of the Assembly, i.e., on the 24th 
January, 1950, 308 members were entitled to affix their signature to 
the final text of the Constitution; never during the life-time of the 
Assembly the proposed full strength of 389 persons had Jegally been 
members of the body. 


From whichever source a Constituent Assembly might «clerive 
its mandate, it is not possible for it to cut entirely adrift from tradi- 
tional moorings and impose a brand new structure on the country. 
Wherever this has been done and the Constitution has destroyed 
the continuity in political evolution, misfortune has dogged its 
steps and old traditions have reasserted themselves. The post- 
Revolution France had erected a Republican structure on the 
debris of a well-established Monarchy and it proved so short-lived. 
that Monarchy reappeared twice with all its absolutist tendencies. 
Extra precautions had to be taken in 1875 to make such reappear- 
ances impossib]e in future. ‘The Weimar Republic was set up as: 
successor to the centralised monarchy of the Kaiser and the inevit- 
able consequence was the emergence of a dictatorship with not only 


the same militarism and centralisation but even identification of 
the party and the state in the person of a Fuhrer. It is, therefore, 


advisable—it has always been the nature of every fresh constitutional 
settlement—to set up a constitution which, while maintaining the 
well-established political tendencies of the past, creates circumsta- 
nces and contrivances for introducing newer ideas always in confor- 
mity with and in continuation of the main strands of national life. 
A durable constitution is one which aims at building the future as a 
harmonious amalgam of the past and the present. This means that. 
the main task of constitution-making devolves upon experts, who: 
make a study and analysis of all relevant materials and present a cut 
and dried scheme for modification and final adoption by the Con- 
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.stitucnt Assembly. Persons prominent in the Assembly leave a 
mark of thcir own ideas and ideologies on the final shape of 
the Constitution. 

The Philadelphia Convention had no party-alignment, still 
there were Federalists who stood for a strong centre as against 
the embryonic Republicans who had espoused the cause of the 
.small States and advocated maximum State rights. Two concrete 
schemes were put forward by Edmund Randolph of Virginia and 
William Patterson of New Jersey embodying approaches of the 
Federalists and the Republicans respectively and the compromise 
evolved by Samuel Johnson of Connecticut was enshrined in the 
Constitution of the United States. The attitudes of Alexander 
Hamilton, James Madison and Governor Morris arc clearly discerni- 
ble in the final framework. The strong government of the depen- 
dent Colonies was maintained intact with the establishment of 
practically a strong federation and this continuity has made the 
‘Constitution a bulwark of strength. 


Likewise, the National Assembly of Weimar worked on the 
scheme put forward by Hugo Preuss, a Liberal Professor of Cons- 
titutional Law. As an academician, he made his scheme theore- 
tically perfect by assimilating the best features of the democratic 
constitutions of the world including those of the United States, 
Switzerland and France but the Assembly was dominated by 
persons who had formed their views in association with monarchist 
.regimes and who were, despite all compulsion for introducing a 
liberal democracy, inherent worshippers of centralism. A constitu- 
tion, literally perfect and violently modified to suit the conveni- 
ences of the dominant parties in the Assembly, was practically 
imposed on the German people who watchedsits destruction by 
the National Socialists like silent and disinterested spectators. 
The Bonn Parliamentary Council did not profit much by the 
- experiences of its predecessor, the Weimar Assembly. Before 
the formal meeting of the Council began on the 1st September, 
1948, the Minister-Praesidents of the eleven Laender participating 
in the Council had convened a meeting of the constitutional ex- 
perts at Herrenchiemsee on the 10th August, 1948 and they had 
put forward a theoretical scheme popularly known as the Chiemsee 
Draft which was subsequently discussed and modified by the 
Council. The Occupation Authorities had the desire of organising a 
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federation with enormous powers for the Laender; the West German: 
Federation was to be a very feeble organisation dependent for its. 
administrative efficiency and financial stability on the goodwill 
of the units in order that suppression of the units and consequent 
re-establishment of a centralised government throughout the 
country would be impossible in future. 


The Indian Constituent Assembly profited by the experiences 
of its predecessors elsewhere. It is a fact that the Congress was in 
an overwhelming majority in the beginning and it remained as the 
only party when the Assembly completed its labours; inevitably 
the Constitution embodied the salient principles of the Congress 
programme for political reconstruction of the country. But the 
Congress was more a platform of different points of view than a 
rigidly organised political party. It assumed partisan character 
only when independence was won and a Republic was set up. 
It had strongly entrenched itself in the affections of the peopic 
and its primary aim was the development and prosperity of the 
nation.! The Congress had, therefore, solicited help and resis- 
tance from those distinguished individuals who had practical 
experience of administration under the British rule, even though 
they were not—and have not been thereafter—members on its 
rolls. ‘The Assembly had scrupulously avoided a doctrinairc 
approach from the very outset. 


After enunciating on 23rd January, 1947 in broad and general 
terms the fundamental principles on which the Conetitution would 
be framed, the Assembly sect up a Joint Advisory Ccrmmittec 
on Fundamental Rights, Minority Rights and Acministration of 
Tribal and Excluded Areas on the 24th January, 1947 under 
the chairmanship of Sardar Vallabhbhai Patel, the man second 
to Nehru in the Congress hierarchy, and on the following day 
the Union Powers Committee with Pandit Jawaharlal Nehru 
as chairman was formed. The members of both the Cemmittees 
were politicians and not academicians. The subsequent sessions 
of the Assembly had discussed and considered the Reports of these 
Committees which were expressed in terms of general prirciplcs 
and when the views of the members were broadly ascerteincd 


4 1 Pandit Nehru’s Staten.ent in the Constituent Assembly on DPecen ber 
3, 1046. 
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through the debates, a Drafting Committee was constituted on 
the 21st February, 1948 with Dr. B. R. Ambedkar, the Law 
Minister in the Government of India, as chairman and with 
jurists of national and international repute as members.3 The 
Draft Constitution was again subjected to prolonged discussion 
for about a year and the second reading of the final Constitution 
began only on the 8th November, 1948. Thus for a period of 
two years (that is, from Oth December, 1946 tili 8th November, 
1948) the Constituent Assembly had engaged itself in mere for- 
mulation of the general principles and an outlinc of the Constitu- 
tion and all sections of opinion represented in the Assembly had 
adequate opportunity for ventilating their points of view. The 
interval was also utilised by the Press, learned societics and dis-- 
tinguished and experienced individuals for making their opinions 
known to the Assemblv. The whole business appeared like @ 
national endeavour. The Constitution in its final form was 
hammered out in the Assembly anvil from the 8th November, 
1948 till the 26th November, 1949 when it was finally passed. The 
Assembly included in its membership prominent Ministers of 
the Central and Provincial Governments as well as unattached 
politicians, and as such the Constitution emerged as the handiwork 
of those who were exercising power at the moment and who were 
to shoulder the responsibilities of office in future as well. For a 
generation, the Constitution was to serve as the embodiment of 
the ideas of those persons who were to work it out in actual prac- 
tice. Dr. Rajendra Prasad, who was the President of the Assembly 
and who had thus the opportunity of being conversant with all 
kinds of views, became the first President of the Indian Republic 
under the Constitution and swore ‘‘to preserve; protect and defend 
the Constitution”’.? He had parallels in George Washington of 
the United States and Ebert of Weimar both of whom after presid- 
ing over the constitution-making bodics became the first Presi- 


1 The Drafting Commitrce consisted of Dr. B.R. Ambedkar (Chairman), 
Sri N. Gopalaswami Ayyangar (ex-Dewan, Kashmir}, Sir Alladi Krishna- 
swami Ayyar (ex-Advocate General, Madras), Mr. K. M. Munshi (ex-Home 
Minister, Bombay), Sir Mohammad Saadulla (Barrister and cx-Chief Minis. 
ter, Assam), Mr. N. Madhav Menon ({ex-Dewan) and Mr. D. P. Khaitan 
(Barrister). 

2 President's Oath as prescribed in Art. 60 of the Constitution of India. 
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dents of their respective Republics. The President ot the Bonn 
‘Council, Dr. Konrad Adenauer, chose to become the first Chan- 
cellor leaving the symbolic Presidentship to Professor Dr. Theodor 
.Heuss who had harped on its symbolism in the Council itself in 
his address on the 9th August, 1948. 
It cannot be maintained with any justification that the Cons- 
titucnt Assembly of India had not followed the best features of 
other Constitutions of the world. It had a secure guide in the 
Government of India Act, 1935 which was a unique piece of legis - 
lation in respect of draftsmanship. The principles enshrined in 
that Act, viz., federalism in a unitarian background and responsible 
government on the parliamentary model, have been continued 
in the constitution and as these had formed the basis of political 
experiences in India, their continuance was also desirable. In 
.this respect, chapters and verses have been lifted verbatim {from 
this Act. Two novel ideas, viz., a President as the Head of 
the State and Fundamental Rights of Citizens, have becn in- 
. corporated and for these the Act of 1935 could not provide guidance. 
In constituting the office of the President, best features of the Ameri- 
can, German and French Constitutions have been amalgamated 
but in respect of the Fundamental Rights, the time factor and 
necessities of India have exerted tremendous influence. Like the 
Constitution of Eire, the Constitution of India has divided the 
Rights of Citizens into two compartments as justiciable and non- 
justiciable and in enumerating the particular rights, the Fathers 
have been influenced by all the known Declarations of Rights, 
more particularly by those of United States, France and Germany. 
The scope of these rights is restricted by considerations of “‘frater- 
nity, assuring the dignity of the indivilual and the unity of the 
nation™. 
All Assemblies have not been equally expeditious in complet- 
ing their labours. The Philadelphia Convention met on the 12th 
-of May, 1787 and dissolved after concluding its work on the 17th 
September; in less than four months they gave a Constitution 
which has been going strong for the last 180 years. The Weimar 
Assembly started working on the 6th February, 1919 and adopted 
ithe final Constitution on the 11th of August of the same year; 


1 Preamble to the Constitution of India. 
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that is, in six months’ time they had framed a Constitution which 
was regarded as theoretically the best and most perfect. The 
Bonn Parliamentary Council had adopted two Constitutions, 
the first of which was not approved by the Military Governors. 
They started mecting on the 1st September, 1948 and drew up 
the first Constitution by November, in less than four months; the 
final Constitution with ame dments suggested and approved by 
the Military Governors was adopted on the 8th May, 1949. 
Compared to these quick turn-overs, the Indian Constituent 
Assembly took about three years in course of which it met in 11 
sessions covering 165 days out of which 114 days were spent in 
cvolving the final form only. This delay of the Assembly can be 
explained by the fact that after partition of India, nine months 
after it first met, not only the background and the nature of its 
work had undergone a tremendous change but it had also to 
transact business in between its constituent sessions as the Parlia- 
ment of Indian Dominion. In fact, the Constituent Assembly 
elected in July 1946 worked as such till 14th August, 1947; frcm 
the following day it played a dual role as the constitution-making 
body and as the Dominion Parliament.! ‘To maintain these dis- 
tinct entitics, it had one President for its constituent and another 
Speaker for its legislative sessions. From the 26th January, 1950, 
it became the Provisional Parliament of the Indian Republic? 
and continued as such till the morning of the 13th April, 1952 
when the bicameral Parliament of the Republic el¢cted under 
the Constitution met for its first session. 

The Constitutions produced by the four Assemblies were not 
of equal length. The United States Constitution was the shortest 
and the Constitution of India the longest of them. The Philadel- 
phia Convention had produced a Constitution of only 7 Articles 
embocying 24 Sections. The Weimar Constitution was divided into 
two Parts and twelve Chapters containing 181 Articles in all, 
whereas the Basic Law is of cleven Chapters and 146 Articles. 
The Constitution of India was divided into twenty-two Parts, 395 
Articles and 8 Schedules? and it covers 250 pages in print, Thus 

1 Clause 8 of the Indian incependence Act, 1947. 


2 Article 379(1) of the Constitution of India. 
3 Their number is now 9 after the First Amendment Act, 1951. 
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the length of time taken for drafting the Constitutions by different 
Assemblies was rcflected in the size of their output. 


The Constitution of the United States codifies only the funda-. 
mentals of the system and does not run to the proportions of a 
statute with unnecessary details reflecting the exigencies of ihe 
moment. The phraseology employed in that Constitution has becn 
elaborated and annotated by the decisions of the Courts and by 
the ever-growing usages and conventions; without any necessity 
for thorough-going textual changes, the Constitution remains in 
force till today with only 23 amendments during a period of 178 
years, and has becn looked upon with a type of veneration by 
all organs of government and the general public unparalleled in 
a swiftly changing world. On the other extreme lics the Cons- 
titution of India. In addition to the constitutional organisation 
of the Federation, it has devoted 5 Parts and 93 Articles toa des- 
cription of the Constitution of the States as well. The American 
Constitution left the States free to draw up their own Constitutions 
in their own light and even the two German Constitutions have 
not circumscribed the constituent autonomy of the Laender; but 
the Constitution of India following the pattern of its predccessor, 
the Government of India Act, 1935, has framed the constitution 
for the States thereby making thcm-helpless in regard to charges 
in their respective governmental organisation in response to changes 
in the circumstances prevailing in their territories. Further, a 
detailed analysis as will follow in the subsequent Chapters reveals 
that on account of the peculiarly unstable conditions at the moment: 
of framing of the Constitution, many Articles have containcd deta- 
iled provisions which are not of fundamental import at all and 
which could otherwise have been left to be regulated by statutes. 
This aspect of the Constitution has invited the criticism of Sir. 
William Ivor Jenrirgs.* If the States’ Constitutions of the United 
States drawn up in their own Constitutior al Cor vertiors are added 
to the Natioral Corstitution, it may compere vcry favourably with 
the Constitution of Ir dia in respect of bulk and prolixity, though 
it would have lost a good deal of its essentiality and stability. Tre. 
fate of the Weimar Republic had clearly vindicated the contention 
that the durability of a constitutional structure cocs not Jie so 


1 Some Aspects of the Indian Constitution (Oxford University Press, 1951) 
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much in its perfect draftsmanship as it does in the extent of corfi- 
dence that it inspires among the governed. A written constitution 
trics to enshrine the ideas of a particular age and stamps ithcm 
with fundamentality. The world is dynamic but a codified consti- 
tution is practically stationary or at least slow-moving. The more 
detailed its provisions are, less are the possibilities of their respon- 
sivencss to the changing circumstances and greater are the 
apprehensions of revolutionary efforts for destroying the constitu- 
tion. A written constitution becomes sacrosanct only when it 
embodies fundamentals; transitory provisions cannot certainly 
claim to bind down the hands of future generations. This brings 
into prominence the methods and facilities for emending a consti- 
tution. For, as Thomas Paine said, “There never did, there 
never will and there never can exist a Parliament or any de¢scrip- 
tion of men or any generation of men in any country, possessed of 
the right or power of binding and controlli; g posterity to the end 
of time or of commanding for ever, how the world shall be governed 
or who shall govern it... Every age and generation must be as 
free to act for itself in all cases as to the ages and generations which 
preceded it.”! 


AMENDMENT OF CONSTITUTIONS 


A constitution is not a metaphysical abstraction; it is a concrcte 
instrument drawn up for regulating power-relations or.the relation- 
ship of the individual with his Government created for the purpose 
of promoting his welfare. The Constituent Assembly meets at a par- 
ticular time and it is composed of men who have their own peculiar 
attitudes to life but decisions arrived at in that period of time by 
those men are supposed to possess an abiding and permanent value. 
"Phis is inherently unsound. As Professor Carl J. Friedrich says, 
‘When one talks of a constitution as the basic decision regarding 
political organisation of a community, the impression is conveyed 
that all is settled, once this decision has been made. The corstitu- 
tion is represented as absolute . . - Even a carefully considered and 
widely discussed decision is subject to certain inherent limitatior.s. 
Human language is anything but unequivocal. The working out of 


1 Thomes Paine, The Rights of Man (1791). 
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human relationships is difficult to forecast. The actual conditions of 
human society change. These three inherent limitations of all 
human decisions affect constitutions profoundly.” ‘This necessarily 
implies a provision for amending the decisions embodied in the 
constitution so as to make it responsive to changing circumstances 
and relation ships. 

Dynamism of human socicty necessitates an cvolvir.g constitu- 
tion. This evolution can certainly be brought about by formal 
changes or amendments but the actual naturc of the administra- 
tive structure does not so much depend upon the phraseology of 
the text as it does on the mode of its operation. Two men with 
diverse aptitudes can bring different consequences to the same 
formal text and their successors may pursue one or the other method 
of working. These are the usages and the practices which are said 
to be the flesh and blood of the constitution which is otherwise a 
skeleton. When these usages and practices are followed for a 
considerable period of time, they crystallise into Conventions and 
possess almost the strength of laws, though no court can lend its 
authority .for enforcing their observance. All constitutions for 
their harmonious working depend upon such usages, practices 
and conventions in greater or less measure. When Tocqueville 
declared that England had no constitution, he overlooked the force 
of these uncodified elements. England had ncver a Constituent 
Assembly to produce a systematic code for her governance but all 
the samc, the most salient elements of her constitutional system 
are discoverable in writing in the Magna Carta (1215), Petition 
of Rights (1628), Bill of Rights (1689), Act of Settlement (1701), 
Reform Acts (1832, 1867, 1884, 1918, 1928 and 1948), Parliament 
Acts (1911 and 1949), Ministers of the Crown Act (1937) and the 
Crown Proceedings Act (1947). Absence of a systematically 
drafted constitution has left great opportunities for unwritten 
elements to smoothen the working of government in that country 
and that is why her Constitution is described as unwritten, evolu- 
tionary and as a “child of wisdom and chance”. 


The same unwritten elements enrich the codified systems of 
the United States, Germany and India as well, but their influ- 
ence is much less felt in these countries because of “the existence 


1 Carl J. Friedrich, Constitutional Government and Democracy, p. 137. 
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0‘ a written document which can always be cited as the final 
point of reference. Despite the subordination of unwritten usages 
to the written provisions, there have been frequent instances where 
the la‘ter can be understood only in the context of the former. 
Neither Article II nor Amendment XII of the United States 
Constitution regulating the svstem of clection of the President and 
the Vice-President makes any reference to the party system but 
no student of that Constitution can appreciate what the written 
provisions mean without knowing about the party Ccnventions 
and nomination of the Presidential and the Vice-Presidential 
candidates. The Constitution of India likewise authorises the 
President to appoint a Prime Minister and the entire document 
of 259 pages does not anywhere mention anything about a party 
but no President can ever think of importing a Prime Minister 
from outside disregarding the leader of the party which commands 
majority support in the Lok Sabha which is the lower chamber of 
Indian Parliament. A written constitution also depends upon 
unwritten elements for its smooth working and greater the extent 
of this dependence, less is the necessity of textual amendments, 
Conventions change with changes in circumstances and make the 
Constitution mobile. 


Written words need to be interpreted; their meanings and 
significance have to be brought out in an authoritative way not 
subject to challenge from any quarter whatsoever. . Executive 
and legislature are by their very nature transitory; they come with 
the mandate of the people for a prescribed period of time and they 
have to go out when the mandate is time-barred. They are also 
swayed by considerations of party and similar other affiliations 
which detract from their universal rcliability. Interpretation of 
constitutional provisions requires a period of sustained training 
and adequate mental equipment which elected functionarics are 
not likely to possess. Hence this responsibility is usually vested 
in the judiciary and they are called upon to amplify the meaning 
of the constitutional provisions through cases decided by them. 
Judicial interpretation is another method of constitutional evolu- 
tion. But Judges are after all men and they are not cntircly 
immune from personal preferences and environmental influences. 
Some of them ‘are liberal in outlook and they attribute broad 
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meanings to written provisions for which rn2n in charge of working 
them are not severely handicapp2d. But there are strict construc- 
tionalists as well and they do not feel inclined to go a little beyond 
the literal meaning of the words used in the document, no mattcr 
whatever di.liculty their interpretation might create for the 
Governmznt of the day. Where the power of judicial interpre- 
tation is combined with ths right of judicial review, and the courts 
are competent to pronounce upon the constitutionality or other- 
wise of a statute on the basis of constitutional interpretation, the 
Judiciary becomes a formidable factor in the growth of the Cons- 
titution. As Justice Hughes said, “\We are under a Constitution 
but the Judges say what the Constitution is.” 


This authority of the Judiciary is considerably magnified 
where, the Constitution contains only fundamental principles 
embodied in general terms as in the case of the United States. 
The Supreme Court since the days of Chief Justice Marshall has 
been the arbiter of constitutional evolution in that country and 
at times this ‘‘robed oligarchy” has become so much exasperating 
that suggestions have been made for either eliminating the fun- 
damentality of the Constitution by making it a mere point of 
reference or for overriding the decisions of the Court by some other 
process. The doctrine of ‘implied powers” has been evolved 
out of the “necessary and proper’ clause and the “commerce” 
‘clause as a result of broad construction of the Constitution. Like- 
wise the rigours of the ‘‘due process’ clause have been whittled 
down by the importation of the doctrine of “police powers” with 
the result that the authority of the Government has been consi- 
derably widened. Thus all constitutions are supplemented by an 
enormous body of case laws, but in the United States various cases 
arising out of the Constitution have led to their growth to an 
enormous extent. For this Professor McBain remarks, ‘“T'here is 
no limitation imposed upon the National Government which Con- 
gress, the President and the Supreme Court acting in consecutive 
agreement may not legally override. In this sensc, the Government 
as a whole is clearly a government of unlimited powers; for by 
interprctation, it stakes out its own boundaries.” A weak federal 


1 H. L. McBain, The Living Constitution, p. 38. 
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government stands today with extraordinary powers as a result of 
intervention of the Supreme Court. 


Besides usages and conventions and judicial interpretation, 
statutory laws and enactments also help in amplifying and supple- 
menting the constitution of a country. In the United States, 
Article VI in the second sentence clearly lays down that “the laws 
of the United States which shall be made in pursuance thereof 
(thatis, in pursuance of the Constitution) shall be the supreme law 
of the land and the judges in every state shall be bound thereby.” 
Thnese laws include those regulating even the organisation -of the 
Supreme Court and establishment of inferior courts which the 
Congress might “ordain and establish”. In India, the Parliament 
has supreme authority for making laws not only for creating and 
reorganising the units of the federation; almost all the fundamental 
rights of citizens also depend upon statutory enactment for deter- 
mination of the extent of their validity. In both United States 
and India, many parts of the Constitution await legislative enact- 
ments for their operation. In Germany, the Enabling Act of 
March 24, 1933 described under the magnificent name of ‘“‘Law 
to combat the national crisis’ passed by the Reichstag set aside 
the Constitution altogether by declaring that “‘the national laws 
enacted by the National Cabinet’ may deviate from the Constitu- 
tion. The Electoral Law formulated by the Bonn Parliamentary 
Council providing for the combination of the principles of simple 
majority or plurality election and proportional xepresentation 
has clearly assigned a position of superiority and dominance to the 
political parties which by their inactivity or collusion had wrecked 
the Weimar Constitution. No constitution can properly function 
without deriving sustenance from the statute laws and if the na- 
tional parliament becomes unscrupulous and the Constitutional 
Court permits it to be so without applying adequate brakes, the 
Constitution loses all its sanctity. “A written constitution iS 
then the product of the constitution itself plus the laws and deci- 
sions subsequently made on its basis.”? 


1 With regard to Kashmir there is a provision under which “no Bill 
provicing for increasing or di .inishing the area of the State of Jamn.u and 
Kashmir or altering the name or boundary of that State shall be introduced in 
Parliament without the consent of the Legislature of that State.” 


2 Her nan Finer, Theory and Practice of Modern Governments, p. 126. 
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If all these methods of evolution are true of written constitu- 
tions, they are truer still in the case of England which does not 
possess a systematic document as a point of refercnce. The doc- 
trine of supremacy of Parliamcnt obtains there; the solemn dcc- 
larations like the Magna Carta, etc. are inviolate and invioiable 
and the Parliamentary statutes are not subject to Judicial Review. 
Hence statute law has a much greater influence in the evolution 
of the constitution in that country. Omissions in statute law arc 
provided by what is known as common law which is discovered 
by the normal judiciary of the land and the English constitutional 
system thrives as a result of cumulative pressure of all these four 
elements without possessing the finality of a codified document. 

If all these three elements, viz., statute law, cause law and 
conventions, are adequate for making a constitution mobile and 
responsive to the changing circumstances, formal amendments 
do not become very much necessary. After all, amendments are 
directed to eliminate inevitable frictions betyeen a static docu 
ment and a dynamic society. But every constitution contains: 
elements which are very much fundamental and others which are 
unsubstantial in character. The fundamentals of a constitution. 
do not allow themselves to be modified by surreptitious and subtle 
means. As for instance, the bicameral organisation of the British 
Parliament was only an accident or incident of the social organi- 
sation of the thirteenth century but in course of the working 
of the parliamentary system both chambers became so much 
dependent upon one another that no conventions could have 
achieved the purposes of the Parliament Act, 1911 which relegated 
the House of Lords to the position of an ineffective delaying chamber 
in respect of legislations which are not financial in character. 
Prolonged agitation for thirty years and two general clections on 
the issue preceded its enactment in as much as it re-determined 
a fundamental element of the constitutional system. If this is so 
in case of a unitary and unwritten constitution where the Parlia- 
ment theoretically possesses the finality of wisdom, it is harder 
still in the case of written and federal constitutions. A federal 
constitution is essentially in the nature of an agreement among a 
number of autonomous and independent units for erecting a 
common national government with some amount of sacrifice in 
powers and competence by them and as such it is necessarily 
codified. A written constitution, again, is like a contract among 


Digitized by PPRACHIN, SOA 


CHE CONSTITUTIONS. 121 


the people themselves in which another contract with government 
is implicit and this makes a federal constitution doubly contractual, 
Provisions like distribution of powers between the federation and 
the units, articipation of the states in the general government 
and their contribution to the formation of national policy are so 
fundamental that without a formal revision of the text of the Cons- 
titution changes therein arc unattainable through other means. 
It is, of course, arguable that in the United States changes in these 
fundamentals have taken place as a result of judicial interpreta- 
tion, but that is because the states and the people have tacitly 
acquiesced in the necessity of these changes. ‘The metamorphosis 
in the attitude of the Supreme Court in regard to the New Deal 
legislations between 1935 and 1937 is a clear index of the weight 
of national opinion on judicial interpretation and there were 
unmistakable signs of popular resentment against the Court when 
it obstructed cconomic recovery of the nation through a strict 
interpretation of federal powers. It is, therefore, much more 
honest and appropriate to provide for formal amendment in res- 
pect of fundamentals of a Constitution. 


Lord Bryce had brought in the distinction between rigid and 
flexible constitutions from the point of view of the procedure of 
amendment.! \A constitution is rigid if it provides for its amend- 
ment a procedure different from that in which laws are ordinarily 
made and cnacted. In his view, England possesses a flexible 
constitution in as much as the Parliament “does not follow a dis- 
tinct procedure for constitutional legislations. This brings in the 
difference between fundamental law or organic law and ordinary 
law, which Oliver Cromwell had so emphatically pointed out to 
his Parliament when it began challenging the Instrument of 
Government. The two catcgories of law are distinguished 
from each other in consideration of the procedure in which they 
are enacted by the National Parliament. This distinction loses 
much of its significance in case of the federal constitutions which 
are generally rigid. A contractual agreement is not changed 
unilaterally; it needs concurrence of both parties. Laws are 
made by both the federal and the state legislatures but neither 
of them can change the Constitution without the consent of the 
other; hence a specific ; rocedure of amendment is mandatory in 


1 Lord Bryce, Studies in History and Jurisprudence, Volume I, p. 424. 
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case of federal constitutions. In the United States, Switzerland, 
Australia and Weimar Germany, even the people may be associa- 
ted with amendments through conventions or referenda. ‘The 
normal legislative procedure is thus of no consequence for amend- 
‘ment of a federal constitution. 


But some federal constitutions are morc rigid than others. 
‘The Constitution of the United States is regarded as the most 
rigid constitution of the world in as much as any change therein 
must be ratified by no less than thrce-fourth of States legislatures 
or conventions specifically convened for the purpose. In the modern 
world, where changes in public opinion are sudden, violent and 
fundamental, a too rigid constitution is a definite handicap. As Pro- 
fessor Friedrich says, “The simplest technique for coping with 
the difficulty would seem to be a provision that parts of the same 
constitutional document might be amended by different methods. 
A proc2ss requiring much deliberation and delay might be provided 
for the fundamental parts of the document, while constitutional 
provision of a legislative .nature could be amended by a simple 
‘and a more-rapid mode.” The Constitution of India has adopted 
this pattern of amendment.\ Extreme rigidity of a constitution 
brings into existence surreptitious methods of amendment, In 
‘the United States, this is done by judicial interpretation and in the 
‘Weimar Republic of Germany, laws enacted with a majority ot 
‘two-thirds of the members present and voting in each Chamber, 
‘the quorum for the sitting being two-thirds of the legal member- 
ship of the house, were regarded as exclusive of constitutional 
provisions. It has been estimated that on a modest calculation 
more than sixty such laws were enacted during a period of fifteen 
years.? Dangers of, revolution lurk in such clandestine amend- 
ments unless, of course, the Constitution culls forth great venera- 
tion from the people as in the United States. Again, as Finer 
says, “Too difficult an amending procedure necessarily requires 
‘if not the killing of the body, then the killing of the mind.”3 


Even in England, it is not strictly accurate to maintain that 
‘Parliament follows the same procedure for ordinary and cons- 
titutional legislations. In actual practice, a constitutional law 


i Op. cit., p. 145. 


2 Shotwell, edited by. Government of Continental Europe, p. 434. 
3 Herman Piner, op. cit., p. 131. 
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has been preceded by a long period of deliberation and discussion 
both in and outside Parliament. The Reform Act of 1832 
was put into the statute book after about half a century; demand 
for women suffrage conceded in the Act of 1918 was first 
made in the Chartists’ Movement of 1846 and proposals for 
curtailing the powers of the House of Lords were first mooted 
in 1882 by Gladstone and finally carried in the Parliament Act, 
1911. An ordinary law certainly does not require so much deli- 
beration and in some urgent cases a bill even goes through all the 
three readings in the same sitting of the Commons. Again, it 
has almost been a convention that whenever a conventional law 
of fundamental import is finally adopted, it is immediately preced- 
ed by a dissolution and a new general election in which the proposal 
is clearly put before the electorate for an expression of opinion. 
This is nothing short of a referendum, as an adverse vote against 
the Government proposing the legislation would lead to the 
abandonment of the proposal altogether. In regard to the-Parlia- 
‘ment Bill of 1910, *‘Mr. Asquith approached the King to secure 
his agreement to the swamping of the House of Lords by the crea- 
tion of Peers sufficient to carry the Parliament Bill and he assured 
the King that such was the policy which King Edward VII would 
have followed. King George V was in an untenab!e position 
and could answer only that he could not assent without another 
election. If that election gave a clear mandate for the Bill, he, 
‘the King might be relied on to act constitutionally on his Premier's 
advice.” ‘There were two elections in 1910 with an interval of 
ten months in between. The Labour Government of 1945-50 
of course repudiated this convention by not putting their Parlia- 
‘ment Act, 1949 before the people. Under these circumstances, 
the British Constitution is much more rigid. 


If the Constitution of the United States being the first written 
instrument of government has inspired other countries of the world, 
the procedure of its amendment and cxpericences of its application 
‘have been the model for subsequent Constitutions as well. In the 
United States, provision has been made for amending the Cons- 
titution both by the normal iegislature and with the help of the 
people. Both houszs of the Congress with two-thirds majority 


1 King George V : A Personal Memoir (John Murray-London, 1951), 
edited by John Gore, pp. 242-3. 
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of at least the quorum! may propose amendments or it may convene 
a National Convention for suggesting amendments, in case an appli- 
cation on this behalf is made by the legislatures of two-thirds of the 
States. The former method has so far been utilised and it has 
been seen that the Congress has becn most conservative in matters of 
amendment; for out of about 3000 aniendments tabled so far 
only 27 were referred to the States for ratification, and of these 
twenty-three have been so far ratified. The alternative method 
has never been brought into use and it is held that it may be useful 
when a fundamental revision of the Constitution is undertaken 
at some future datc. Lest the Congress should undo the federal 
characteristics of the system by unilatcral amencimcnts, the States 
have a share in the procedure and no amendment adopted by the 
Congress can be enforced unless it is ratified by the legislatures 
of three-fourths of the States or by States’ Conventions. Except 
the twenty-first Amendment which repealed in 1933 the Eighteenth 
Amendment of 1919, all the rest have been ratified by the States’ 
Legislatures and a convention for the purpose of ratification has 
never assembled. ‘The exception made in case of the Twenty-first 
Amendment which was ratified by States’ Conventions was due 
to the general criticism that the Eighteenth Amendment was 
hurriedly undertaken during the War period and the pcoplc had 
no occasion to express themselves in a calm and deliberative 
process in respect of the utility and feasibility of prohibition. In 
any case, the procedure by which the States are to ratify an amend- 
ment is prescribed by the Congress and not chosen by the States 
‘themselves. 


The method of amendment followed in the United States 
has come in for a good deal of criticism both at home and abroad; 
such criticisms in that country were most vehemently heard during 
the periods 1804-65 and 1870-1913 when no amendments were 
made to the Constitution. Leaving aside the first ten amendments 
which constitute the Bill of Rights, the period of two decades 
between 1913-33 has been of prolific constitutional activity of the 
Congress and six amendments had been added. Those who 
consider it as the most rigid Constitution because of there being 
too few amendments were answered by Alvin Johnson who said, 


1 National Prohibition Cases, 1920. 
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“The intolerabe rigidity of the American governmental system, 
the absolute sacredness of private property and the inviolability 
of contract is a myth. There is no insuperable obstacle to the 
atiaining by regular political means to any institutional reorganisa- 
tion which a good majority of us really believe to be necessary,” ! 
But this view is not in accord with those expressed by Woodrow 
Wilson. He said, “It would seem that no impulse short of the 
impulse of sclf-preservation, no force less than the force of reyoly- 
tion, can now-a-days be expected to move the cumbrous machinery 
of formal amendment, erected in Article Five.”? The difference 
between these two approaches, despite the weight of Wilson’s 
personality, lies in the period in which they wrote; Johnson 
saw six amendments within twenty years whereas , Wilson wrote 
at a time when no am2ndmcnt was even under contemplation. 
But there has been unanimity in respect of the possibility of 
Statcs’ obstruction. Thirteen smallest States, whose population 
in aggregate is less than that of the States of New York and is 
about ten per cent of the national population can thwart the 
will of the Congress as well as that of thirty-seven individual 
States.’ Prior to 1913, it was apprehended that as the Constitution 
does not prescribe a time-jimit for securing ratification from 
the States, they might quash the amendments or Jeopardise their 
cffectiveness by making inordinate delays but. beginning from 
the Eighteenth Amendment and excluding the Nineteenth, the 
congress specified as a part of the amendment itself a maximum 
period of seven years within which ratification hase to be given. 
A recent convention has developed and it has been ratified by the 
Supreme Court that a State once ratifying an amendment cannot 
change its decision subsequently, though a State rejecting an amend- 
ment can later change it to ratification.“ “However, the United 
States Constitution makes the Fifth Article applicable to all charges 
in the document, though the modern view is in favour of making 
amendment of inconsequential provisions more flexible than the 
fundamental ones. One part of the Constitution, that is equal 
representation of the States in the Senate, cannot be amended 


1 “The Coming Revolution’”’, an article in Yale Review, 1934. 


2 Congressional Government (Boston-1 885), p- 242. | 

3 The Amendment passed by the Congress in 1942 to regulate labour by 
children under 18 years of age has not yet been ratified by 36 statcs. 

4 Coleman vs. Miller (1939), and Chand!er vs. West (1939). 
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without unanimous consent of all States. Professor Cushman says, 
“The question of how difficuit or easy of amendment a constitu- 
tion should be is not a simple one. The answer to it should 
depend upon what the constitution contains. If its prcvisiors are 
all of fundamental import, then a method of amendment or revision 
is desirable which is sufficientlv deliberate and restrictive to assure 
the most careful and mature consideration....Constitutiors contain- 
ing clauses of trivial import should be easier to amend.”! ‘The 
President, being federal functionary, has no power to assent to 
amendments for imparting validity to them,2 President Lir.coln’s 
signature to the Thirteenth Amendment is construed as an act of 
inadverter.ce. Thus laws made by the Corgress in exercise of the 
power vested in them arc ordinary and are distinguished fiom 
fundamental ard organic laws enacted in exercise of constituert 
powers in pursuance of the provisions of Article Five. 

The Constitution of the U. S. S. R. can be amended by a twe- 
third majority in each of the two houses of the Supreme Soviet of 
the U.S.S.R. It is notable that the Soviet Union is a singie-party 
state and both the Houses of the Soviet legislature are dominated 
by the same Communist Party. In view of this political situation 
the constitutional provision requiring an added majority for pas- 
sing constitutional amendments carries no significance. In effect, 
the Soviet Constitution can be amended as easily as any flexible 
constitution in the world. 


There has been no tradition in Germany of giving a share to 
the legislatures of the Laender in constitutional amendments. The 
Weimar Constitution had provided that an amendment in order 
to be valid must be passed by both the Reichstag and the Reichsrat 
with two-thirds majorpity in sittings where at least two-thirds of the 
members of the chambers were present; in other words four-ninth 
or less than half of the members of each house were competent 
to adopt constitutional amendments. Ordinarily this procedure 
was followed but if there was a divergence between the two cham- 
bers different provisions were brought into operation. The Reichs- 
rat on disagreement might either keep quiet or within two weeks 
of the receipt of the amendment from other house may call for 


1 R. E. Cushman, article on “‘Amendm.ent Constitutional’ in the Ency- 
clopaedia of Social Sciences, Volun.e I, p. 23. 


2 Finer, op. cit., Pp. 128. 
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a referendum. In the former case, the amendment was put into 
force on expiry of two weeks provided that the Reichstag had 
repassed it with two-thirds majority and in the latter case, a 
referendum was held and the amendment became-valid only when a 
majority of the people participating in it returned an affirmative 
verdict. This was a difficult and time-taking process no doubt 
but it preserved the federal character of the Weimar Constitu- 
tion. Unlike the Senate of the United States, the Reichstag consis 
ted of the delegatcs of the Laender and were under detailed instruc- 
tions from their respective Land. Governments. Any amendment 
to which the States were opposcd could be prevented except, of 
course, when the nation on a referendum decided to accept it. 
‘This is a round-about but effective method of preserving the sove-. 
reignty of the people and safeguarding the rights of the States. 
The people had also the power of initiating amendments. One- 
tenth of the electorate might through an ,application take the initia- 
tive for proposing an amendment to the Constitution. If this 
initiative was accepted by the Reichstag, the normal provisions for 
amendment came into operation; if the Reichstag did not accept 
it, the proposal was put before the people in a referendum and the 
prcposed amendment was validated only when a majority of the 
electorate participated in the referendum and a majority of the 
participants returned an affirmative opinion. Even though the 
problem of ratification by the States was not there in Germany 
the procedure of amendment was much more inelastic and for this 
it was circumvented through what are known as “‘ Verfassungsander- 
endes Reichsgesetz’’. Laws enacted with majorities as prescribed in 
Article 76 were construed as constitutional amendments and they 
could not be challenged in the Constitutional Court by reason of 
their repugnance to the provisions of the corstitution. As Lowen- 
stein said, “The practice of circumventing laws by a facile proce- 
dure which deliberately avoided changes in the constitutional text 
dulled the constitutional ‘consciousness’ of the German people, 
since the Constitution was what parliamentary chance majorities 
thought it was.” This fraudulent method of amendment became 
almost a rule during the short life of the Weimar Republic.” This 
unhappy development was responsible for a provision in the Bonn 
Basic Law that “This Basic Law may be amended by a law expres- 
sly amending or amplifying the text of the Basic Law.” This Basic 


1 Shotwell, op. cit., p. 434. 
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Law is a very flexible document in 2s much as it vests powers cf 
constitutional amendment in the Bundestaz and Bundesrat who 
with the help of two-thirds of total membership and two-thirds of 
total votes respectively can adopt them. As the practice of the 
Sundcsrat acting under instructions of the Land Governments 
continucs intact, concurrence of the Chamber is tantamount to the 
assent of two-thirds cf the Laender constituting the Bundes- 
republik. ‘There arc, however, certain specific limitations to the 
amcnding powcr! and further, all amendmcnts arc subject to the 
approval of the Occupation Authority. 

‘Fhe people of Switzerland howcver have a significant role to 
play in respect of amendment of their Constitution. Amendments 
to the Constitution of Switzerland are classified under two heads, 
viz., total revision and partial revision. Initiative for amendment 
of the Constitution rests with both the Federal Assembly as well 
as with the pcople. If the Federal Assembly proposes an amcnd- 
ment it must be submitted to a referendum among the pcople and 
in case the amendment is accepted by the majority «wf the voters 
and majority of Cantons, it becomes operative. Again 50,000 voters 
may initiate an amendment by a petition; this initiative may be in 
general terms or in form of a specific proposal for amendment. If 
the initiative is accepted by the Federal Assembly, it is referred to 
the people in a referendum and if not, it is first referred to the 
people to express their opinion about the advisability of amendment 
and if accepted, it is again referred to them for securing ‘opinion 
of the majority of voters and of the Cantons. There may also be 
conflict of opinion between the two Houses of the Federal Assem- 
bly about the necessity for an amendment. In that case the propo- 
sal is referred to the people and if accepted, the Assembly is 
dissolved and a new election takes place. The newly constituted 
Federal Assembly thereafter proceeds with the amendment. ‘This 
procedure of amendment ‘makes the Constitution of Switzerland 
really democratic and gives to the people the right to shape their 
Constitution in any manner they like. 


The experiences of the United States and change in the concept 
of fundamentality of a constitution have influenced the makers 
of the Indian Constitution in providing for its amendment. In 

.fact, the Constituent Assembly started with a determination that 


1 Article 79 (3) of the Basic Law. 
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in spite of the Indicn Union being federal, the Constitution shou!d 
not be very rigid or at least as rigid as that of the United States. 
Pandit Jawaharlal Nehru in course of second reading of the 
Draft Constitution said, “While we want this Constitution to be 
as solid and as permanent a structure as we can make it, never- 
theiess there is no permanence in constitutions. There should be 
a certain flexibility. If you make a thing rigid and permanent, 
vou check a nation’s growth, the growth of a living, vital and 
organic people. Therefore it has to be flexible. Also when you 
pass this, vou will lay down a period of years—whatever that 
period may be—during which changes to that Constitution can 
easily be made without any difficulty . .. But in any event, we should 
not, as some other great countries have, make a Constitution so 
rigid that it cannot be easily adapted to changing circumstances.’ 


Article 368 provides the procedure for amendment of the 
‘Constitution of India. The Parliament alone has the power to 
propose amendments in the form of a bill and this may be in- 
troduced cither in the Lok Sabha or in the Rajya Sabha. A bill 
proposing amendments to the Constitution shall have to be passed 
by each House in identical form by a majority of two-thirds of 
the members present and voting and the number of members 
voting in favour of the bill should also be a majority of the legal 
membership of each chamber. This means that 263 members of 
the Lok Sabha and 119 of the Rajya Sabha acting in concurrence 
are capable of adopting amendments to the Constitution. But 
a bill suggesting amendments shall be submitted to the President 
like any other financial or ordinary bill for his assent and shall 
be enforceable only on being assented to by him. This procedure 
of amendment by the unilateral action ofsthe Parliament shall 
apply to all amendments except in respect of a few parts of the 
Constitution specified in the Article for amending which a bill 
on being passed by both Houses of Parliament shall also have 
to be ratified by the legislatures of not less than half of the States. 
These parts of the Constitution relate to the electoral college for 
choosing the President (Article 54), the procedure of his election 
(Article 55) extent of the executive authority of the Union and of 
the States (Articles 73 and 162) and High Courts in a Union 


1 Constituent Assembly Debatcs (1948), November 8, 1948. 
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Territory (Art. 241), the Chapters relating to the Supreme Court 
of India (Chapter IV of Part V), High Courts of the Statcs (Chap- 
ter V of Part VI) and distribution of legislative powers between 
the Union and the States (Chapter I of Part X1), Lists of Powers 
in the Seventh Schedule, representation of the States in both 
Houses of Parliament and Article 368 itself. Ratification of the 
States has to be procured before the bill is presented to the Presi- 
dent for his assent. The Constitution further provides that 
amendments in respect of formation of new States and rcorganisa- 
tion of ‘existing States and constitution or abolition of Second 
Chambers in the States (that is, Articles 4, 169 and 240) can be 
adopted by the Parliament like any other ordinary law without 
going through the procedure of Article 368. This means that 
there ‘are three modes of amendment of the Constitution of India. 


This procedure of amendment has come in for trenchant 
criticism’ on various grounds. Unlike the Constitutions of the 
United States, Weimar Germany, Switzerland and Australia, 
the people of India have not been given any opportunity for 
expressing themselves about constitutional amendments cither 
at the stage of initiation or in that of ratification. “They have to 
entrust the future of their Constitution entirely to the members 
of Parliament and in some cases to those’ of ‘their respective 
States Legislatures also. This is rather reactionary in as much 
as the people had played no role at the time of framing of the 
Constitution. Proposals for constitutional amendments are usually 
not included in the election manifestoes presented to the people 
at the time of general election and the British Convention of dis- 
solving the Lower House has not developed, twenty-one amend- 
ments had been made till 1967, but Parliament had not gone before 
the people. ‘This has been responsible for derogation from the 
sanctity of the Constitution and for lack of constitutional cons- 
ciousness among the people. In a country like India where mono- 
lithic party system. has developed and where one party, namely 
the Congress, has “inherited extraordinary. political and psycho- 
logical influence, complete subordination of the constituent powers: 


fol! 1 It should also be noted that with regard to Jammu and Kashmir, the 

Owing proviso is added to Art. 368 : ‘Provided further that no such amend-. 
ment shall have effect in relation to tho States of Jammu and Kashmir untess: 
applied by order of the President under clause (1) of Article 370. 
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of the people to the cxcessive authority of the legislatures leaves 
the Constitution at the tender mercies of one party only and that 
party continued in power in Parliament and in all the State Legis- 
latures. The Congress was solely responsible for drawing up the 
Constitution. Therc.is therefore some truth in’ the contention of 
the opposition parties that it is a Congress Constitution. 


The requirement of Presidential assent has also been a 
subject of criticism. This criticism is both ideological and political. 
Constituent powers are usually vested in the people or in their re- 
presentatives; they are the sole authority for effecting amendments 
to the Constitution. and no other intermediate authority should 
have a position ‘superior to popular sovereignty. But in India, the 
President who himself derives his power from the Constitution 
has been endowed with authority for imparting validity to cons- 
titutional law. ‘This is rather extraordinary. Politically spcak- 
ing thc President is a {functionary of the Union though he owes 
his office to the support of the States as well whose elected 
legislators constitute a part ‘of the electoral college; he is also 
guided by the advice of his Council of Ministers. If the Union 
Cabinet through thc President can exert a final influence on the 
fate of an amendment even after it was ratified by the States, lip- 
service is not paid to the principles of federalism and States’ auto- 
nomy. In cases of bills other than money bills, the President has 
the power of sending them back to the Parliament for reconsidera- 
tion (Article 111) and this inevitably makes the President a parti- 
cipant in legislation. Relying on the explicit provisions of the 
Burmese and the Eirean Constitutions where such assent is 
merely formal, some jurists are of the, opinion that this assent 
will be equally formal in India and the Presidént cannot refuse it; 
but such a contention is not accepted in all quarters.! 


Another criticism in respect of allocation of fields in which 
ratification by States will be necessary is heard in India. Obviously 
this provision is intended to maintain the federal character of the 
Constitution and the spheres demarcated are those in which the 
States have maximum interests. The entire judicial system has 
been included in the excepted category simply because the Courts 
have a right of reviewing legislations and no step should be taken 


1 Durgadas Basu, Constitution of India, p. 837. 
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by the Parliament in regard to them, which may have the effect 
of embarrassing the States. ‘fhe principles underlying division 
of the Constitution as fundamental and less fundamental from 
the point of view of facility in amondiment has already been accepted 
as desirable Dut it is certainly not true that the items specified 
are exhaustive; there are other matters like the entire Part VI 
dealing with the States’ Constitutions, Part XII (Frade, Com- 
merce aad intercourse within territory of India), Part XIV 
(Services), Part XV (Elections) and Part XVIII (Emergency 
Provisions) in which the States have very great interests and leav- 
ing them for unilateral amendment by Parliament imposes restric- 
tions on the autonomy of States. Even Part 111 enumerating 
Fundamental Rights of Citizenship is not centirely of Union 
concern; the Parliament is no doubt the sole authority for legis- 
lating in regard to them (Article 35) but as these rights arc like 
limits on the legislative competence of the States Legislatures as 
well, they might reasonably have been given a voice in matters of 
cnlargement or contraction of these rights (Articles 12 and 13). 
As the age-old unitarian tradition still prevails in full force, there 
has becn n9 s2nsitiveness in India in respect of State rights and the 
States have not made any protest against this encroachment upon 
their autonomy, but that is no reason why a deliberate affront 
should have been shown to them in an otherwise federal polity. 


The Constitution was inaugurated on the 26th January, 1950 
and it is seyenteen ‘years old by now. During this period of its life, 
it has been amended twenty-one times. In the second vear of its 
operation, the Government of India introduced a bill in April, 1951 
for amending it and the most important of the Articles amended 
were Articles 15, 1° and 31 dealing with the rights of equality, 
freedom of expression and of property. Two new Articles, 31-A 
and 31-B, and a new Schedule called the Ninth Schedule were 
added to the Constitution. These amendments were necessitated 
by certain judgments of.the Supreme Court and State High Courts 
which had adversely affected the Government points of view. Ins- 
tead of revising the laws impugned by the Judiciary, the Parlia- 
ment on the initiative of the Union Cabinet took the unusual step 
‘of amending the Constitution for saving the condemned laws and 
negativing the judicial decisions. This Constitution (First Amend- 
ment) Act, 1951 was passed by the Provisional Parliament and as it 
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dicl not contain any provision coming under the excepted matters, 
ratification by the States was not necessary and not secured. 


‘The Constitution (Second Amendment) Act, 1952 has amend- 
ed Article §S1 which regulates composition of the House of the 
People and as it is a matter which would affect representation of 
the States in Parliament, it was referred to ‘and ratified by the 
States Legislatures. 


The Constitution (Third Amendment) Act, 1954 amendcd 
Item 33 of the Concurrent List so as to cxtend the scope of 
control by the Union Government, in case Parliament may by 
law vest this power, in case of any industry, foodstuffs, cattle 
fodder, raw cotton and raw jute. 


A more fundamental change in the letter and spirit of the 
Constitution was madc by the Fourth Amendment Act, 1955 which 
in cffect revolutionised the concept of property and abridged 
the authority of the judiciary in affording redress to the citizens 
whose right to property has been in any way interfered with by 
the State. Articles 31 (2) and 31 A were amended and the number 
of Acts mentioned in the Ninth Schedule has been increased to 
20 by seven new additions. In terms of this Amendment, adequacy 
of compensation is no longer justiciable and further sub-Article 2-A 
added thereto has abridged the scope of Art, 31 (2) by ccnfining 
its application to cases of transfer of ownership or right to posses- 
sion. Article 31-A as amended saves all legislaticns , relating to 
property against judicial attacks on the basis of Articles 13, 14, 19 
and 31. 


Tlie Constitution (Fifth Amendment) Act, 1955 added a time 
limit in Article 3, in terms of which the President may prescribe 
any time that he deems fit for expression of opinion by the States 
to legislations under that Article. 


The Sixth Amendment Act, 1956 enlarged the list of Unicn 
powers by adding to List I in the Seventh Schedule Entry No. ¢2-A 
which reads: “Taxes on the sale or purchase cf gocds other then 
newspapers, where such sale or purchase takes place in the course 
of inter-Statc trade or commerce.’ 


The Constitution (Seventh Amendment) Act, 19£6 is more 
far-reaching in character as it is consequential to the enforcement 
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of the States Reorganisation Act, 1956 and the Bihar and West 
Bengal (Transfer of Territories) Act, 1956 by which the territorial 
basis of the Union has been fundamentally changed, Part B and C 
States have been abolished along with the elimination of the insti- 
tution of Rajpramukh and a new category of states called Union 
territories has been brought into existence. This Amendment has 
thoroughly overhauled the Constitution and has practically resulted 
in the replacement of the original by a new document. 


The Constitution (Eighth Amendment) Act, 1959 amended 
Article 334 to extend the period of reservation of seats in the 
Lok Sabha and State Vidhan Sabhas for members of the scheduled 
castes and scheduled tribes and Anglo-Indians from ten to twenty 
years. 

The Constitution (Ninth Amendment) Act, 1960 was passcd 
in consequence of the Indo-Pakistan agrcement relating to the 
exchange of Beru-Bari in West Bengal and certain enclaves in 
Co>ch-Bihar with territories in Pakistan. 


The Constitution (Tenth Amendment) Act, 1961 admits Dadra 
and Nagar Haveli to the Indian Union. These were formerly 
under the colonial rule of Portugal and after throwing off the 
foreign yoke had voluntcered to join the Indian Union. 


The Constitution (Eleventh Amendment) Act, 1961 constitu- 
tes an electoral college and obviates the necessity of a joint sitting 
of both Houses of Parliament to elect the Vice President. It also 
clarifies that the election of the President or the Vice President 
shall not be called in question in any court of law on the ground 
of any vacancy for any reason whatsoever in the appropriate Elec- 
toral College. 


- 


The Constitution (Twelfth Amendment) Act, 1962 admits Goa, 
Daman and Diu to the Union of India. These were also Portu- 
guese colonies on Indian soil and had been liberated by the 
Government of India by a minor military action. These became 
parts of the Union with effect from December 20, 1961 and found 
place in the First Schedule as the eighth Union Territory. 


The Constitution (Thirteenth Amendment) Act, 1962 was 
passed to provide for certain special and transitional measures in 
respect of Nagaland which had been carved out of Assam asa 
separate State within the Union. 
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The Constitution (Fourteenth Amendment) Act, 1962 provided 
for the admission of Pondicherry to the Union, giving it the ninth 
place in the list of Union Territories in the First Schedule. It 
will be recalled that Pondicherry was under French colonial rule 
and the French Government handed it over to India. Following 
the de jure transfer of Pondicherry to the Government of India 
constitutional steps were taken to provide for its integration with 
the motherland. 

Moreover, the Fourteenth Amendment Act also enables the 
Parliament to provide the Union Territories of Himachal Pradesh, 
Manipur, Tripura, Goa, Daman and Diu and Pondicherry with 
Legislatures and Councils of Ministers on the pattern of former 
Part ‘C’ states. Parliament had already passed the Union Terri- 


tories Act to provide these Union Territories with Legislative 
Assemblies and Councils of Ministers. 


The Constitution (Fifteenth Amendment) Act, 1963 raised the 
retiring age of the Judges of State High Courts from 60 to 62. It 
also amonds Article 311 relating to dismissal, removal or reduction 
in rank of persons employed in civil capacities under the Union or 
a State by making provision for service of one show-cause notice 
to the delinquent civil servant. 

The Constitution (Sixteenth Amendment) Act, 1963 received 
the assent of the President along with the Fifteenth Amendment 
. Act on October 7, 1963. It was passed to empower the Govern- 

ment to take action against secessionist propaganda and activities. 
It provides that candidates standing for election to Parliament and 
the State legislatures, Ministers and ludges of the Supreme Court 
and High Courts should swear or affirm allegiance to the country’s 
“‘sovereignty and integrity”. It also amends Article 19 to exclude 
secessionist propaganda and activities from freedom of speech and 
-expression. 

The Constitution (Seventeenth) Amendment Act, 1964 has 
‘enlarged the definition of ‘estate’ in Article 31-A and the Ninth 
Schedule by more than 100 enactments passed in various States. 
The measure has aroused vehement opposition from the vested 
interests and big landholders. 


The Constitution (Eighteenth Amendment) Act, 1966 provided 
for the creation of the two States of Punjab and Haryana and cons- 
titution of Chandigarh as a Union Territory. 
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The Constitution (Nineteenth Amendment) Act, 1966 amended 
clause (1) of Article 324 for abolition of the provisions for appoint- 
ment of clection tribunals for the decisions of doubts and disputes 
arising out of or in connection with elections to Parliament and to 
the Legislatures of States. 

The Constitution (Twentieth Amendment) Act, 1967 amended 
Article 233 by adding the new Article 233-A in order to validate 
the appointment of certain District Judges in some States of India. 
This was an amendment to supersede a judgment of the Supreme 
Court on the question. 

The Constitution (Twenty-first Amendment) Act, 1967 amended 
the Eighth Schedule to the Constitution of India and included 
Sindhi as the fifteenth language. 

Amendments in the United States arc subject to judivia! review 
and almost all of them have sometime or other come in for scru- 
tiny by the Supreme Court. After all, the power of amendment is 
also derived from the Constitution which is the “supreme law of 
the land” and the Judges have arrogated the right of examining 
if the amendment in question has been adopted in accordance 
with procedure prescribed in the supreme law. This tradition 
has been carried over to India as well. In the case, Shankari 
Prasad vs. Union of India (1951), it was contended before the Sup- 
reme Court that the Constitution (First Amendment) Act, 1951, 
which amended Article 31 among others and added a new Schedule 
being the Ninth Schedule to the Constitution embodying the 
names of certain Acts of States Legislatures which have been made 
immune from judicial scrutiny according to the provisions of the 
new Article 31B, was ultra vires of the Constitution, in as much 
as Article 368 contemplates constitutional amendments by a Dbica- 
meral Parliament which was not in existence when the Act in 
question was passed. The Supreme Court went behind the autho- 
rity of the Act and held that as Article 379 had authorised the Pro- 
visional Parliament to “‘exercise all the powers and perform all 
the duties conferred by the provisions of the Constitution on Parlia- 
ment . . . until both Houses of Parliament have been duly consti- 
tuted and summoned to meet”, the powers embodied in Article 368 
were also included therein, despite the fact that it was a unicameral 
body and as such the amending Act was intra vires of the Consti- 
tution. In this case, the Supreme Court decided many more 
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points in respect of the procedure of amendment. They not only 
held that the Provisional Parliament was quite competent to adopt 
amendments to the Constitution but thev also decided that Article 
368 is not a complete code by itself, that the Parliament can pass 
a Constitution Amending Bill through its ordinary legislative 
procedure subject to the requirements of this Article, and that the 
Fundamental Rights are not immune from variation by Constitu- 
tional Amendments. In regard to the procedure, the Court said, 
“It is not correct to say that Article 368 is a complete code in 
respect of the’ procedure provided by it. There arc gaps in the 
procedure as to how and after what notice a bill is to be introduced, 
how it is to be passed by each House and how the President’s asscnt 
is to be obtained , ... Having provided for the constitution of a 
Parliament and prescribed a certain procedure for the conduct of 
its ordinary legislative busincss to be supplemented by rules made 
by each House, the makers of the Constitution must be taken to 
have intended Parliament to follow that procedure so far as it may 
be applicable consistently with express provisions of Article 368, 
when they have entrusted to it the power of amending the Consti- 
tution.” The Speaker of the Provisional Parliament? had ruled 
that the prescribed majority is necessary not only for the Amernd- 
ing Bill as a whole but also for adopting each of tlie clauses of that 
Bill.3 The findings of the Court led to the position that the power 
of amending the Constitution lay in Parliament as the normal 
legislature of the country and not on a constituent body separate 
from it, even though that Parliament is asked to follow a slightly 
different procedure for adopting constitutional laws. The impor- 
tance of this judgment lay in the assertion of the competence of 
the Supreme Court for reviewing constitutignal amendments in 
order to find out if the procedurc prescribed in the Constitution 
has been followed in all respects. Like the United States, future 
constitutional battles in India may also be fought on the forum 
of the Supreme Court after the battles in Parliament are fought 


and lost.# 


1 Shankari Prasad vs. Union of India (1951), Supreme Court Journal, 
p- 77. 

2 Hon'ble Sri G. V. Mavlankar. 

3 Parliament Debates (1951), May 31, 1951. 

4 In complete repudiation of their judgn:ent in the case Shankari Prasad 
vs. The Union of India (1951), the Supren‘ve Court in their judgment in the - 
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From all indications, it appears as if the Government of India 
looks upon the Constitution as a transitional document. As Nehru 
had himself stated in the Constituent Assembly : “We shall frame 
the Constitution and it will be a good Constitution but does any 
one in this House imagine that when a Free India emerges, it will 
be bound down by anything that cven this House might lay down 
forit? A Free India will see the bursting forth of the energy of 
a mighty nation. What it will do and what it will not, I do not 
know but I do know that it will not consent to be bound down 
by anything. Some people imagine that what we do now may not 
be touched for twenty years. That seems to me a complete mis- 
apprehension. . ..It maybe that the Constitution this House frames 
may not satisfy an India that is free. This House cannot bind 
down the next generation or the people who will succeed us in 
this task.” This view squares well with the short intervals at 
which amendments are made to the Constitution of India. 


case Golakhnath and another vs The State of Punjab (1967) have rejected the 
purport of Article 368. In their opinion, the power of Parliament to amend 
the Constitution of India is not derived from Article 368 which is only a pro- 
cedural Artic!e and is not a vesting Article. The power to amend the Consti- 
tution is vested in Parliament by Item No. 97 in the Union List which says 
“any other matter not enumerated in List 11 or List III” and Article 248 
which provides, “‘Parliament has exclusive power to make any law with 
respezt Lo any mitter not enumerated in the Concurrent List or State List”. 
This means that the power to amend the Constitution is not an express powcr 
but a residuary power and when this power is to be exercised by Parliament, 
the procedure and prescribed majorities provided in Article 368 shall have to 
be followed. „As the Government of India have frequently resorted to consti- 
tutional amendment to supersede the cffects of judicial pronouncements in 
regard to the fundamental rights, the Supreine Court have held in this case 
that as the amending power is a species of legislative power of Parliament 
and as legislative power cannot be used in terms of Article 13 to take away or 
abridge the fundamental rights given in Part III of the Constitution, Parlia- 
ment has no power to arnend any of the Articles of Part III in accordance with 
the procedure prescribed in Article 368. If the Articles dealing with funda- 
mental rights are to be amended, steps are to be taken to convene a fresh 
‘Constituent Assembly. Such a Constituent Assembly can again be convened 


in exercise of residuary powers as there is no express provision for it in the 
Constitution. 


1 Constituent Assembly Debatcs (1947), 22nd January, 1947. 
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FEDERALISM IN INDIA 


THEORETICAL & HISTORICAL EXPOSITION 


Professor A. V. Dicey defines a federal state as “a political 
contrivance intended to reconcile national unity and power with 
the maintenance of state rights.” A federal state can be formed 
only when there are a number of independent or autonomous 
states, which are by their own strength incapable of maintaining 
a costly standard of modern administration or safeguarding their 
own independent existence in face of assaults from a common 
enemy. Two entirely different sentiments must simultaneously 
develop in order to facilitate the formation of a federal union. 
Each of the units must possess acute sensitiveness for maintaining 
as much of its own rights as possible and must not be inclined to 
allow supersession of regional government for the sake of the com- 
mon central government. But all the same, they must keenly be 
conscious of the imperative need for a government different from 
and stronger than their own governments in order that the advan- 
tages sought may be secured in adequate measure. They should 
have a desire for union but no desire for unity. A desire for cons- 
tituting a federation becomes stronger still when prior to the estab- 
lishment of this common government, the states have developed a 
habit of mutual co-operation through some form of a loose confede- 
ration in which strangeness disappears from that community of 
states and each one feels inclined towards the rest by way of 
mutual friendship. A confederation permits full independence to 
the constituent units which retain their sovereignty intact but agree 
to collaborate together through a common deliberative, executive 
or arbitral organ, whose decisions for the member-states have 
only recommendatory value. Use of coercive measures for im- 
plementing confederal decisions is usually not permitted. This 


1 A. V. Dicey, Law of the Constitution, p. 143. 
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informality of a confederation operates smoothly and cffectively 
only so long as there is no cleavage of interests; and once there is 
friction among the states, they secede and dissolve the union. But 
if the common organ succeeds in ironing out differences, if any, 
and creates an awareness of benefits of such mutual co-operation, 
the bond of unity becomes stronger still and there arises the scope 
for canalising this tendency through the formation of a federation. 

But this transformation of a staatenbund to a bundestaat is de- 
sirable and practicable only when the member-states possess gco- 
graphical contiguity and when they have racial, religious, cultural, 
economic or political homogeneity to nourish the plant of co-opcra- 
tion. For this, Professor K. C. Wheare says that desire for a 
federation is based on “a sense of military insecurity and of the 
consequent nced for common defencc; a desire to be independent 
of foreign powers and a realisation that only through union could 
independence be secured, a hope of cconomic advantage from 
the union; some political association of the communities concerned 
prior to their federal union ejther in a loose confederation (as in 
the United States and Switzerland) or as parts of the same Empire 
(as in Canada and Australia); gcographical neighbourhood and 
similarity of political institutions.” A federation is looked upon 
as a satisfactory solution for building up of a common state in a 
country where there are racial, religious, linguistic or other mino- 
rities who, while desiring to share a common government with, 
the rest, are proud and sensitive cnough not to lose their indivi- 
duality. This is rather an application of the principle of self- 
determination in the national sphere. Canada, Switzerland, United 
States, Union of the Soviet Socialist Republics and India are 
instances of such fusion. 

Copious literature has grown up around the concept of federal- 
ism and some uwriters have carried the concept down into the 
uncharted periods of history but in spite of these valuable researches 
on the subject, it can be indubitably asserted that the formation- 
of the United States of America in 1787 provided the first instance 
in systematic federal government. As Professor Neumann says, 
“As the British Parliament has been the mother of Parliaments, so 
the United States has been the father of federalism.”’? Throughout 


1 K.C. Wheare, Federal Government, 1947, p. 37. 
2 R.G. Neu nann, £ uropean aid Comparative Government, 1951, p. 601- 
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the age of Renaissance and Reformation, there were discussions 
about regional and functional decentralisation; from the theological 
Vindiciae Contra Tyrannos up to Hobbes’ Leviathan, all politi- 
cal philosophers have claborated in some. measure the concept of 
multi-cellular society. But the framework of a political federa- 
tion grew out of the peculiar circumstances in which the American 
Colonies were between 1776 and 1787. Federalism was a histo- 
rical necessity for them; it has continued to remain as an ideolo- 
gical inspiration for successive generations. Before the declaration 
of independence, the American Colonics were under the strong 
government of King George 111 of England. Each colony had its 
own Governor, legislature and Supreme Court; yet all of them were 
knit together through common subservience to His Majesty’s Govern- 
ment and Parliament in England. This Article of confederation 
drawn up by the Colonies for replacing the common imperial 
subjection of the pre-independence era proved too feeble for filling 
up the void; and the economic adversities as a conséquence of the 
# | ଖୋଜ ଖୋସା of mutual co-operation prove overwhelming. Shay’s 
rebellion in Massachusetts and conflicts between Virginia and 
Maryland regarding navigation on the Potomac brought out 
the need for economic co-operation to the fore and the meeting 
of the Commissioners of these two disputant States at Mount 
Vernon in 1785 led to the enquiry as to ‘“‘how far a uniform system 
of commercial regulation may be necessary to their common in- 
terests and their permanent harmony.” A common government 
nearly as strong as the one that was driven away was "regarded as 
the need of the hour and the instrumentalities for this common 
government were borrowed from the experiences gained in course 
of working of the pre-existing state governments. Influences 
brought to bear upon them from the writings ‘of John Locke and 
Baron de Montesquieu were the theoretical justification for prac- 
tical achievements. 

The States had their own Constitutions and the Articles of 
Confederation were also there in writing. When they decided 
that a common government should be brought into being, the 
device of a written constitution was instantly seized upon. The 
Philadelphia Convention included members some of whom like 
Hamilton were as much in favour of a strong general government 


1 H.S. Commager, Docitments of Amsrican History, 1943, Volune I, 
p. 132. 
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as there were others strongly championing the cause of state rights. 
The Virginia and New Jersey Plans were the manifestations of 
these two strands of thought which were harmonised in the Con- 
necticut Compromise. It cannot, at the same time, be forgotten 
that a scheme proposed by Hamilton in the Convention contained 
suggestions for choosing the Senators and the Executive for life 
through direct popular election and for getting the State Gover- 
nors appointed by the President. The final form, evolved out of 
this welter of conflicting suggestions, could be made definite and 
accurate only when it was embodied in a written document. The 
Convention had precisely codified the powers to be entrusted to 
the Federal Government retaining the balance, known as Resi- 
duary Powers, for the States. These powers were divided into 
two segments, one being handed over to the Congress and the 
other to the President for administration in order that none of them 
can be as powerful as some of the State Governors and legislatures 
had been. However precise this enumeration might have been, 
conflicts were inevitable, when two sets of government, national 
and state, were simultaneously to impinge upon the same body of 
citizens. Not only the citizens needed protection against either 
set of governmental authority, the States also required protection 
against themselves and against the Federal Government. A 
Supreme Court was devised for guarantceing this form of protec- 
tion by safeguarding the interests of all concerned. These detailed 
precautions would be of no avail, if the sanctity of the Constitu- 
tion whichewas the bulwark of state rights was not preserved. 
Supremacy of the Constitution was secured by providing for the 
exercise of constituent power by the Federation and the States 
in unison and by declaring it as the “supreme law of the land” 
for the guidance of the Judiciary. The Constitution of the United 
States thus formulated became the model for subsequent federa- 
tions and supremacy of the Constitution, distribution of powers 
and establishment of a Supreme Court with all their corollaries 
and consequences came to beregarded as indispensable features 
of a fedcral polity. A student of modern constitutions of a fed ral 
character goes in search of these three features in India. Weimar 
Germany, Bundesrepublic and others. 


Political theorists putting enormous faith on the juristic theory 
of sovereignty of John Austin have taken great pains in locating 
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sovereignty in a federal state. Indivisibility and illimitability of 
sovereignty are not found in practice in a federation. Neither 
the units nor the federation is an unlimited sovereign in as much as 
a Constitution has vested powers in them and as such it is the 
“common superior”, Even the Constituent Assembly which 
drafted the Constitution could not be the locale of sovereignty; 
it is dissolved and it does not continue to “receive habitual 
obedience from the bulk of a given society’”’. Frantic attempts 
for locating sovercignty in a federal state can lead to either of two 
conclusions: either a federation is not a state because of absence 
of sovereignty or sovercignty is no longer an attribute of state. 
Professor Harold Laski drove the monists into this blind-alley and 
warned them that it would be political unrealism to deny state- 
hood to the United States.! Others have followed a moderate 
line by associating the concept of divided sovereignty with federal 
polities. “Federation is a form of government in which sovereignty 
or political power is divided between the central and local 
governments so that each of them within its own sphere is inde- 
pendent of the other.”? Even Freeman speaks of “complete divi- 
sion of sovereignty: the Government of the Federation and the 
Government of the State have a coordinate authority each equally 
claiming allegiance within its own range,”3 But a very reasonable 
compromise has been made by Professor Carl Friedrich when he 
identifies sovereignty with constituent power, He says, “The 
fact that such constitutional charters declare the local units 
‘sovereign’ does not need to disturb the political scientigt; we have 
in such declarations simply a verbal concession to those who might 
oppose the establishment of the Union—a concession to which 
nothing real corresponds. In reality, once ‘we the people’ or 
some equivalent group has constituted itself ths constituent power 
and made a constitution for the whole from which the territorial 
sub-divisions can no longer secede, we do not have a league or 
federation of governments but one single government, even if it is 
federative in pattern and its powers consequently divided between a 
central (national or federal) and local (state) government.” 


1 Harold Laski, Grammar of Politics, p. 50. 

2 Sir Robert Garran in the Report of the Roy:l Commission on Aus- 
tralian Constitution, 1929, p. 230. 

3 Freeman, History of Federal Government in Greece and Italy, p. 3. 

4 Friedrich, Constitutional Government and Democracy, pp. 197-8. 
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If federation was a matter of expedicncy for the United States, 
it was equally or more so in Germany which was divided into a large 
number of small and independent principalities, each of which had 
a well-developed government and a consciousncss of its own auto- 
nomy. The tradition of some form of co-operation on confederal 
model was alive from the days of Hanseatic League but as none of 
them was willing to merge its identity in a common government, 
welding them together under a federal system was practically impos- 
sible. Bismark on account of his strong personality could bring 
into existence the Imperial German Federation through the Consti- 
tution of 1871; all the constituent States, while retaining their own 
independent entities, regarded the King of Prussia as the Emperor 
of Germany and the Presiduum of the Federation and his Chancellor 
Bismark became the first Chancellor of United Germany. Though 
the fields of competence were mapped out and the Federation had 
certain exclusive spheres of its own, the Laender had a share in the 
making of these laws through the Bundesrat which, inspite of being 
the second chamber of the federal legislative organ, consisted of the 
delegates of the Lacnder and they were under detailed instructions of 
their respective governments. Execution of these laws was the 
responsibility of Lacnder government in most cases. All these 
federalistic features were not adequate for making Imperial Germany 
a truc federation and even the Constitution while speaking of the 
territory as federal in Article 1 described the Union as confedera- 
tion in Article 6 and many other subsequent Articles. It was more 
like a family of States under the guardianship of Prussia which was 
the biggest of them all and incentive for this union was provided 
by the need for safety against the common enemies, Russia in the 
east and France on the west. However the habits of co-operation 
fostered by this Imperial Federation, adoption of paternalistic 
methods for promotion of economic prosperity of the whole 
country, and mutual collaboration for maintaining and enriching 
the common general culture, had imparted a cohesive influence 
which could be exploited in subsequent ages. Above all, militarism 
of Prussia under Bismark and the Kaiser had suppressed all kinds 
of centrifugal tendencies. 


Without the federal pattern of organisation, unification of 
‘Germany was an unattainable goal. But the forces of unitarism 
generated during the days of this Confederation and the political 
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traditions laid and followed in erecting political institutions and 
working them out served as an undesirable legacy for the constitu- 
tion-makers of later ages. The Weimar Republic was also organi- 
sed on the federal model but it kept alive the two antagonistic 


principles of a too powerful federation and too much autonomous 
Laender. 


The Parliamentary Council of Bonn had therefore both these 
facets of federalism before them to imitate. They could cither 
make the federal government too weak to re-establish centralism 
or too strong to approximate to a unitary state but they had no 
initiative of their own. The London Agreement as announced in 
the communique of the ist June, 1948 had directed them to frame 
a constitution to enable the Germans to play their role in bringing 
to an end the present division of Germany not by the reconstruc- 
tion of a centralised Reich but by means of a federal form of govern- 
ment which adequately protects the rights of the respective states 
and which at the same time provides for adequate central authority 
and which guarantees the rights and freedoms of the individual.” 
This confusing approach was probably due to the differences in 
attitude of the three Western Allies among themselves. The French 
stood for a loose federation with a very weak centre and the Socia- 
list British Government had sympathy for the aspirations of the 
Social Democratic Party of Germany who wanted a centralised fede- 
ration. In absence of unanimity, the only Occupation Authority, 
namely, the United States which had a federal government at home 
succeeded in getting its own pattern of federalism embodied in the 
declaration. To add to the confusion, the British and the American 
Sectors had already followed a unified economic policy irrespective 
of the Laender boundaries. The guidance ~from the Military 
Government was thus not unequivocal and besides, the Parlia- 
mentary Council was itself divided within itself, the two powerful 
parties, namely the SPD and CDU, advocating a strong and weak 
centre respectively. 

The Bonn Basic Law was thus the result of a triple compromise, 
among the Allies themselves, between the SPD and CDU and, 
again, between the Parliamentary Council and the Military 
Government. The shadow of the Weimar Constitution is distinctly 


1 Docsu.nents on the Creation of the German Federal! Constitution 
({OMGUS), Pp. 43. 
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there on this Basic Law. Emphasis on decentralisation of authority 
and division of Germany as aids to world peace led the Military 
Government to insist on a federal constitution which, however, 
could not tear itself away from the well-recognisced traditions of 
German Federalism. Emergence of National Partics, unification 
of national economy, re-establishment of the Foreign Office and the 
ultimate creation of a German Army consequent upon its proposed 
membership of the European Defence Community was cxpected 
sooner or later to generate integrating forces which would replace 
territorial decentralisation by functional centralism. Dr. Carlo 
Schmid (SPD) in his address “to the Parliamentary Council on the 
8th September, 1948 had already hinted at it, when he said, “While 
federalism all the world over implies uniting of what vas separated, 
it is apparently intended to introduce federalism in our case in order 
to separate what had already been united.” ” 


Dr. Schmid’s statement is very much applicable to India. 
Here also, federalism was intended to meet the exigencies of poli- 
tical situation and it was introduced by disintegrating a unitary 
state. The idea of an Indian federation had its origin in the 
First Round Table Conference held in London in 1930. There 
were two difficulties to be overcome for evolving a constitutional 
settlement for India; one was to meet the aspirations of the Muslims. 
for regional autonomy in respect of Provinces in which they were 
in majority and the other was to integrate the Indian Native States 
with the then British Indian Provinces in one common central 
administration. A strong centre is indispensable for a unitary state 
which cannot be reconciled with autonomous Provinces nor can 
autocratic Native States be lumped together with semi-democratic 
Provinces as regionak governmental areas of a centralised unitary 
state. Federalism was the only way out of this imbroglio? and 
it was designed to meet both these necessities at the same time. 
Participation of reactionary states in central administration which 
was to be run on the model of parliamentary democracy would 


1 Documents, op. cit., p. 80. 


2 “The question for decision is whether the measure of unity which. 
can be achieved by an all-India Federation, imperfect though it may be, is 
likely to confer added strength, stability and prosperity on India as a whole 
—that is to say both on the States and on British India. ‘To this question, 
there can, we think, be only one answer, an affirmative one.” Joint 
Parliamentary Select Committee Report, para 30." 
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also operate as a counterpoise to the extremism of Congressmen 
who were bound to capture power in the new government and 
this was the reason which aroused British interests in States’ 
participation in a common federation. The Indian Provinces 
were never enthusiastic about the federal idea though they were 
willing to work out the scheme for the sake of unifying India under 
one common government at the centre. 


The federal scheme was embodied in the Government of 
India Act, 1935 though it could not be put into operation owing 
to non-participation by the requisite number of states and also 
due to the sudden outbreak of the second world war. But all 
the same, autonomous Provinces were created under the Act as 
the first step towards the establishment of the federation subsequent- 
ly and spheres of competence were precisely demarcated between 
the Centre and the Provinces. The framers of the Constitution 
were conscious that they were running counter to the centuries-old 
tradition of unitarism by erecting a federation through a process 
of disintegration of the unified national, political and eccncmic 
systems and as such too many unfederal features were interposed 
in order to make it workable. The formalism of a federation 
was there. The Constitution, being an enactment of the British 
Parliament, was certainly supreme and unamendable either by the 
Centre or by the Units or by any other authority under the sun. 
Powers were distributed between the Centre and the Provinces, 
though the residuary authority was reduced to a minimum by the 
insertion of a third list known as the Concurrent List and these 
powers were strictly derived from the Constitution itself. A 
Federal Court was set up to decide cases arising out of, by or 
under the Constitution and the finality of its authority was rcstric- 
ted by permitting appeals in some cases to the Judicial Committee 
of the Privy Council in England. These formal features of a 
federal state started operating from 1937 despite the non-inaugura- 
tion of the federation itself. 


Since then the Indian political opinion flicwed through tke 
channels of federalism. All subsequent proposals of constitutiona} 
reforms took the fedcral idea for granted and when the Muslims 
clamoured for national self-determination, a minimalist Centre 
with very strong units was looked upon as the surest next step. 
It was unfortunate that the contemplated federation was never 
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established; had it been operative for a few years, habits of co-ope- 
ration developed between the Indian States and the Provinces and 
among the different communities in limited government at the 
‘Centre and considerablzs autonomy in the Provinces might have 
minimised separatist tendencizs and prevented subsequent parti- 
‘tiom of India. In fact, all Provinces, whether they were ruled by the 
Congress or the Muslim League, had moved in unison since 1937 
and enacted the same categories of social andl economic ameliora- 
tive legislations; their co-operation in the interests of the nation 
was equally sincere as was cvident from the various Conferences 
convened by the Government of India for mutual consultation and 
exchange of views. This was notto be. When the Cabinct Mission 
of 1946 laid down the blue-print for a constitution to be drawn up 
by the Constituent Assembly, they provided for a very feeble centre 
whose jurisdiction was to be confined to defence, external affairs and 
communications with powers for raising necessary finances for them. 
‘The residual authority was to be vested in the Provinces who were 
required to constitute Group Governments for themselves and share 
powers with them. In this three-tier administration thus envisaged, 
the Federation was to havc either three components in the form of 
the three Groups or as many units as there were Provinces and 
Native States willing to participate in the federation. From the 
Act of 1935, it was clearly accepted that the Federal Centre would 
not have co-equal jurisdiction in respect of all the component Units; 
the Provinces were to be under the control of the Centre in regard 
to all items enumerated in the Federal List, whereas control over 
the acceding Indian States would be limited to the items specified 
in the Instrument of Accession signed and executed by the Rulers 
.of those States. # 


Consistent with the Cabinet Mission Plan, the Constituent 
Assembly had set up a Union Powers Committee for the purpose 
of preparing the basic principles for distribution of powers. It 
was understood that the principles devised would conform to 
the needs of a very weak centre. But before the Committee had 
submitted their recommendations, partition of India took place 
and the Constituent Assembly was given the freedom of drawing 
up a Constitution which would meet the requirements of the New 
India. Partition had also achieved the beneficent result of hastén- 
ing the accession of the Indian States to the Union; their repre- 
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sentatives joined the Assembly and participated in the codification 
of the Constitution with full knowledge that the document wouid 
be applicable to them also. While the Assembly was going through 
its painstaking and elaborate labours, the picture of the Indian 
States was changed beyond recognition. The Rulers, one and all, 
handed over their right of administration to the Government cf 
India and in return got some of their rights and privileges in res- 
pect of the grant of a Privy Purse, succession to the Throne and 
personal status recognised and accepted through agreements 
signed by the Government of India individually with all of them. 
It was an act of voluntary renunciation; their patriotism has been 
rewarded by making these agreements unalterable features of the 
Constitution and not amenable to modification by the Govern- 
ment of the day.3 A separate homeland for the Muslims in Pakistan 
and complete merger of the State administrations with the Govern- 
ment of India did not leave’ any more justification for conforming to 
the Cabinet Mission Plan. Besides, the Assembly became a sovercign 
body in accordance with the Indian Independence Act, 1947. 


In presenting the Report of the Union Powers Committee to 
the Constituent Assembly on the 20th August, 1947, Pandit Jawahar- 
lal Nehru, the Chairman said, ‘‘We are unanimously of the view that 
it would be injurious to the interests of the country to provide for 
a weak central authority, which would be incapable of ensuring 
peace, of co-ordinating vital matters of common concern and cf 
speaking effectively for the whole country in the international 
sphere. At the same time, we are quite clear in our” minds that 
there are many matters in which authority must be solely with the 
Units and that to frame a Constitution on the basis of a unitary 
state would be a retrograde step both politically and administra- 
tively.” The Committee had thus prescribed for a federal structure 
with a strong Centre. In the meanwhile, certain developments 
had taken place on the national front which streamlined the need 
for a strong Centrc. The bitterness of the Direct Action of the 
Muslim League in 1946 had not disappeared when the terrible 
massacre of the Hindus and the Sikhs in the Punjab following 
partition and their exodus in millions out of their hearths and 
homes, spread lawlessness throughout the country and in some 


1 Article 131. 
2 Constituent Assembly Debates (1947), August 20, 1947. 
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cases retaliation against the Muslims left behind in India, was 
equally poignant. More than five million pzople sought relief 
and rehabilitation in India. When the new Government of India 
was overwhelmed with the colossal magnitude of this unprecedented 
problem, communal rabidity re-emerged in the country and it led 
to the assassination of Mahatma Gandhi, the Father of the Nation, 
on the 30th January, 1948, that is less that six months after the 
independent nation was born. Reactions of the Second World 
War and the transfer of the grain-growing areas to Pakistan created 
an acute food crisis, for which in addition to strenuous attempts 
and enormous expenditure for growing more food in the country, 
the Government went begging for food to foreign states. With want 
of food and growing lawlessness at home and the victory of the 
Communists in the Civil War in China, their compatriots in India 
were emboldened to indulge in aggressive activities. For some 
time, law and order was in jeopardy in Hyderabad and parts of 
Madras and West Bengal. Besides, tons of money were being spent 
in defending Kashmir against an unprovoked aggression from 
Pakistan. The cumulative effect of all these was mitigation of pro- 
vincial consciousness and ovyer-emphasis on national unity; the cry 
of emergency and “nation in danger”’ was echoed everywhere and it 
was clearly perceived that without a strong Central Government to 
direct and mobilise the united efforts of all segments of the nation, 
the emergency could not be warded off. A Constitution codi- 
fied in a period of such stresses and strains cannot but provide for 
a centralised federation. The recommendations of the Union 
Powers Committee were justified by the events that preceded and 
followed them. 


Tradition dies hard. The federation of the Act of 1935 had 
been characterised by centralising tendencies; for a country which 
had nourished a sense of unity as a cherished doctrine of nationalism 
for more than a century could not all too soon be fractionalised 
with a consciousness of separatism. India is a conglomeration 
of races, religions, communities, castes and languages; these 
divisions transcend the artificial boundaries that the Provinces 
and the States possess. Separatism on the basis of this political 
division could not therefore be constructive and solid, on which 
alone federal structure rests. An Indian Federation was bound 
to be centralised and the Act of 1935 had recognised it. The 
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new Constitution of India could not tear away from the basic 
assumptions of that still-born federation. Immediate redrawing 
of the boundaries of the units for the purpose of creating rational 
units for a solid federation would have re-awakened centrifugal 
tendencies lying dormant and created more problems than what 
such a step was likely to solve. Therefore the most desirable 
course was to allow the old system to continue and as such the 
Indian federal union has an overdose of centralism. This led 
Professor K. C. Wheare to remark : “Indian Union is a unitary 
state with subsidiary federal features.” Provisions for fighting an 
emergency have been made so elaborate that others were led to 
remark that it is a federation in normalcy but unitary in emer- 
gency. ‘This is what Dr. B. R. Ambedkar who is regarded as the 
father of the Indian Constitution wanted it to be; for he said, “The 
word ‘Indian Union’ indicates two things, viz., (a) that the Indian 
Federation is not the result of an agreement by the units and 
{4) that the component units have no freedom to secede from 
it.”’2 This vests complete supremacy in the Union Government. 


FEDERALISM IN LEGISLATION 


Distribution of Powers is the most cardinal feature of a 
federal polity. Being the outcome of some sort of a contract among 
independent and sovereign states who had full powers of legislation 
and administration prior to the formation of a general government, 
the federation is given such powers as are considered appropriate 
for fulfilment of the purposes for which the new structure is devised. 
Two distinct principles underlie this division of authority. Juridi- 
cally all the contracting units are equal among themselves irres- 
pective of the size of their territory, population and resources; 
they have equal claim for participation in the formation of the 
general will of the federation, which will stand in identical relation 
with all the states. Again, as the powers transferred to the federal 
government originally. belonged to the states, they lose such of 
their powers as are willingly conceded to the new government, 
the residual authority lying with them. ‘These principles were 
followed in distributing powers in the United States Federation, 


1 Calcutta Weekiy Notes, 1950, Number 34. 
2 Constituent Assembly Debates, Volume VII, Number 1, p. 43. 
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where the thirteen contracting parties had already well-established 
governments of their own; the federal gevernment was their own 
creation and their sensitiveness about maintenance of state rights 
had induced them to keep the common government within de- 
marcated jurisdiction. In distributing powers, authority for the 
general government was vested in the Congress, the legislative 
organ of the federation. Again, the new government was consti- 
tuted at a time when legislation formed an important business 
of government. The conception of a negative state of liberal 
pattern wedded to ‘hindering hindrances to liberty’ on the founda- 
tion of laissez-faire had the effect of minimising the importance 
of administration and there was much less impact of government 
on the life of the individual. Hence there was distribution of 
powers in terms of legislative powers only and it was taken for 
granted that the executive and judicial organs of the new govern- 
ment would take necessary steps for implementing and applying 
the laws, which the Congress could make within its delimited 
competence. The machinery of government in the states was 
left intact. Two sets of authorities came to impinge on the sme 
body of people; for a citizen of the federation is after all a resident 
of any one of the units whose government has also a control over 
him. As Woodrow Wilson said, ‘“The State governments arc the 
ordinary governments of the country; the federal government is 
their instrument for particular purposes.” Absence of rigid 
distribution of executive powers in the earlier federations has 
ended in the predominance of the general government in modern 
times, when the state is looked upon as an instrument of economic 
and social regulation. In the United States, the Government 
in Washington has at present acquired predominance over the 
state governments, s:mply because the powers were distributed on 
legislative basis, whereas the federal governments in Germany and 
India have got their administrative limitations also in consonance 
with the traditions prevalent among them. 


Any workable scheme of distribution’ of legislative powers 
rests on the existence or creation of viable units. Professor Dicey 
complained that ‘‘Federal government means weak government. 
The distribution of all the powers of the state among coordinate 


1 Woodrow Wilson, Congressional Government, quoted in New York vs- 
United States (1946). 
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authorities necessarily leads to the result that no one authority 
can wield the same amount of power as under a unitarian consti- 
tution is possessed by the sovereign.” ‘This weakness springs 
from two sources. Both the general and state governments are 
circumscribed within the limits set for them by the Constitution 
and even if it is necessary for them to adopt extraordinary mea- 
sures at a time to meet a serious emergency, they cannot do so 
without either violating or circumventing the fundamental law. 
‘This weakness is glaring in modern times when emergency condi- 
tions are pervasive in all aspects of life, more specially in social 
and cconcmic spheres. The other source of weakness lies in diffe- 
rences in capacity of the constituent states. In distributing powers 
between the federation and the units, no regard is paid to the 
varying of resources and capabilities of different units. Scme 
of them may be big in size and population; some others might 
have adequate wherewithal for managing an cxpensive systcm 
of administration, whereas others might suffer from paucity of 
funds and in a few the people might be educated and conscious 
enough to play their due role in both the national and local politi- 
cal life. Unless the units are approximately equal to one another 
in all these respects and are mutually viable, cfficiency of a federal 
State will founder on the incapacity of the weaker links in the 
federal chain. 


Establishment of a federation, therefore, necessitates a logical 
reappraisal of the size of the existing states desiring a federal union 
and this step becomes practically impossible where thé states have 
remained independent for a long time prior to their participation 
in the federal system. The states of the United States are products 
of history; rearrangement of their territory has not been possible,* 
even though Article IV, section 3 leaves the room open for it. 
Germany has been a conglomeration of the Laender which have 
grown up from independent principalities. This has been a knotty 
problem for Germany and a reasonable federation with decentrali- 
sation of authority can function only when it has been solved. The 
issue of reconstruction of all states on a rational pattern is no less 
important for India as well. 


1 A. V. Dicey, Law of the Constitution, pp. 171-2. 


2 “The United States is an indestructive union com.posed of indeéstruct= 
ible states.” ‘Texas vs. White (1£69). 
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In India there were before the reorganisation of 1956 three 
categories of states and a territory as enumerated in the First Sche- 
dule of the Constitution. There were nine states in Part A which 
corresponded to the old Provinces of India during the British rule. 
The territories of these Provinces were determined by a policy of 
gradual annexation followed by the East India Company and when 
annexations were at an end and the British had settled down to a 
peaceful rule, all demands for reconstitution of provinces so artifi- 
cially created were resisted on grounds of administrative expediency. 
The Congress had since 1920 adopted the policy of reconstruction 
.of the Provinces on the basis of languages spoken by the inhabi- 
tants and in pursuance of this policy, the Telugu-speaking people 
-of the State of Madras were given a separate State known as Andhra 
from October 1953. There were thus ten States of Part A until 
1956. A high-power Commission was appointed to recommend to 
the Government of India, steps necessary to constitute viable 
States on linguistic basis and the demands of Maharastra, Vidarbha 
Mahakosal, Karnatak, Tamilnad and the Sikh State were exa- 
mined by them. ‘There were nine States in Part B; each of them 
‘was constituted in 1949 by bringing together a number of old 
Indian States. The Constitution (Amendment of First and Fourth 
‘Schedule) Order, 1950 had removed the State of Vindhya Pradesh 
from this Part, in as much as internal political conditions in that 
State were found unsuitable for enjoyment of that degree of res- 
ponsible government which other States of Part B possessed. 
` This State found a place in Part Cin which there were originally 
ten States but later there were only nine States. The above order 
of 1950 sanctioned the merger of Cooch. Behar with the State of 
West Bengal. In November 1953, the State of Bilaspur had been 
merged with Himackal Pradesh and necessary legislations to this 
effect were enacted in 1954. There was a territory known as 
the Andaman and Nicobar Islands in the Indian Ocean far removed 
from the boundary of India which was being used as the Penal 
Colony by the British Government in India. It was put in Part D 
and administered directly by the President of the Union. 


1 The Commission, as announced in the House of the People on Decem- 
ber 12, 1953, consisted of Mr. S. Fazl Ali, retired Justice of the Supreme 
Court (Chairman), Pandit Hirday Nath Kunzru, Member, Council of States 
and Sardar K M. Panikkar, ex-Ambassador to the People’s Republic of China. 
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Twenty-seven States and the territory of Andaman and Nicobar 
Islands constituted the territory of the Indian Union before re- 
organisation of States on November 1, 1956 and the Parliament had 
power by law “to admit into the Union or establish new States 
on such terms and conditions as it thinks fit”? (Article 2). Like the 
constitutions of the United States (Article IV, Section 3), of the 
Weimar Republic (Article 18) and of the Bundes Republic (Article 
29), Article 3 of the Indian Constitution provides for formation of 
a new State, increase or diminution of the area or alteration of 
the name or boundaries of any existing state by law made by the 
Parliament but “a bill for the purpose shall be introduced in either 
House of Parliament” only ‘‘on the recommendation of the Presi- 
dent” who, where the proposal contained in the bill affects the 
boundaries of any State, shall ascertain the views of the legislatures 
of the States concerned both with respect to the proposal to intro- 
duce the bill and to the provisions thereof. This provision of the 
Constitution does not make the consent of the States concerned 
mandatory for their territorial readjustment; it is enough if the 
views of their legislatures are ascertained and the proposal does 
not wait for these views being in accord with the contemplated 
changes. Consent of the States to territorial changes is obligatory 
in the United States, and in Germany consent of the people and/ 
or of the Laender is necessary. In this respect, the Indian Union 
is in a more favourable position for redrawing the boundaries 
of the States for the purpose of stabilising and equalising the bases 
of the federation, In other words, the Indian Union ,is not like 
the United States “an indestructive union of indestructible states”. 


To achieve viability among the States and rationalise the base 
of the Indian Union, the Government of India on the report of 
the States Reorganisation Commission in 1955” enacted the States 
Reorganisation Act, 1956 and made certain consequential changes 
in the Constitution by the Constitution (Seventh Amendment) Act, 
1956 thereby classifying the territory of the Union as States and 
Union Territories. Fourteen States and six Union ‘Territories 
were carved out of the territory of India. Subsequently in May 
1960, the bilingual State of Bombay was divided into two States 
«called Gujarat and Maharastra thus raising the number of States 
to fifteen, In 1962, the State of Nagaland was created out of 
Assam and in November, 1966, the truncated Punjab was again 


Digitized by PPRACHIN, SOA 


156 THE CONSTITUTION OF INDIA 


divided into two States called the Punjab and Haryana. Likewise, 
when the Portuguese left India in 1962, Goa, Daman and Diu so 
long under their occupation were merged with India as a Union 
Territory and prior to their merger, another pocket of the Portu- 
guese known as Dadra and Nagar Haveli were also merged with 
India in August, 1961. Pondicherry “was taken over from the 
French in 1964 and made a Union Territory. The last Union 
‘Territory was Chandigarh, the common capital of the Punjab and 
Haryana which, by their common consent, was taken over under 
its direct administration by the Union from the 1st of November, 
1966. In the meanwhile Dadra and Nagar Haveli have merged 
with Maharastra. In 1967, there are seventeen States and nine 
Union Territories in India. The States are Andhra Pradesh, Assam, 
Bihar, Gujarat, Haryana, Jammu and Kashmir, Kerala, Madhva 
Pradesh, Madras, Maharastra, Mysore, Nagaland, Orissa, Punjab, 
Rajasthan, Uttar Pradesh and West Bengal. The Union Terri- 
tories are Andaman-Nicobar Islands, Delhi, Himachal Pradesh, 
Manipur, Pondicherry, Tripura, Goa, Laccadive, Aminidivi and 
Minicoy Islands and Chandigarh. Only the States are the units 
of the Indian Federation; the Union Territories are not, and 
they are directly admini‘ tered by the Goverrment of India. 

It is desirable that the pattern of distribution of powers should 
conform to the capacity of the units for shouldering responsibi- 
litics but it has not been feasible due to historical factors. The 
thirteen colonies which were founder-members of the federation 
of the United States were not themselves all equal in size, popu- 
lation and resources though every one of them was conscious of 
and sensitive to state rights; in fact, two tiny States, namely, New 
Hampshire and Rhode Island created more trouble than their bigger 
partners for codification and ratification of thc federal constitution. 
Scme of the new states subsequently added to the federation have 
made the degree of inequality prevailing among the states very 
much more remarkable. In the eyes of the Goverrment in Wash- 
ington, tiny states like Nevada and Wyoming on one side and large 
states like New York, Pennsylvania and California on the other 
are equal among themselves and to all other states in the federation. 
This legal equality is highly deccptive. For, the state governments 
are to exercise the same amount of power and bear equal degree 
of responsibility for peace and good government in the areas under 
their jurisdiction and though they are theoretically expected to 


Digitized by PPRACHIN, SOA 


FEDERALISM IN INDIA 157 


do all these, the extent of their success in practice has created so 
much difference in administration that federal aid in various forms 
has flowed to them to elevate their standards of government, If 
association with bigger neighbours brought the smaller states more 
powers than what they could reasonably exercise, their lapses and 
consequent federal interposition for removing them imposed simi- 
lar sufferances on those bigger neighbours who could othersvise 
have borne heavier burdens with greater cfficiency without federal 
aicl, control or guidance. “By such means (that is federal aids), 
federal systems ... arc contending practically with the difficulties 
which constitute. .the weakness of this type of organisation: lack of 
uniformity, duplication, imperfect stimulation and grave impedi- 
ments in equalising the services of government in the face of 
uneven distribution of taxable wealth,” 

India is slightly in a better position in this regard. There are 
glaring differences among the States in respect of size, population 
and resources to operate adversely against their viability. There 


Name of the State Areain Square Population according 
Miles to 1961 Census 
1. Andhra 106,286 35,983,447 
2. Assam 78,529 12,209,330 
3. Bihar 67,196 46,455,610 
4. Gujarat 72,245 20,633,350 
5. Haryana 16,670 7,500,000 
6. Jammu and Kashmir 86,665 3,560,976 
7. Kerala 15,002 16,903,715 
8. Madhya Pradesh 171,217 32,372,408 
9. Madras 50,331 ” 33,686,953 
10, Maharashtra 118,717 39,553,718 
11. Mysore 74,210 23,586,772 
12. Nagaland 6,366 369,200 
13. Orissa 60,164 17,548,846 
14. Punjab 47,205 20,306,812 
15. Rajasthan 132,152 20,155,602 
16. U.P. 113,654 73,746,401 
17. West Bengal 33,829 34,926,271 


A , 
1 A.W. Macmahon, Essay on ‘‘ Federation” in the Encyclopaedia of Social 
Sciences, Volume VI, p. 176. 
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was an attempt to minimise these differences by States’ rcorganisa- 
tion but subsequent action of the Government of India in creating 
States like Nagaland and Haryana to satisfy political agitators has 
worscned the position. They are uncqual among themselves as 
will be evident from the above table. 


With so much difference among the units in the federations of 
the United States and the Indian Union, it is natural that distribu- 
tion of powers has not followed any uniform pattern. This could 
not have been uniform either; for as Professor Carl Friedrich says, 
“Such divisions of ‘competencies’ that is the sphere within which 
each may operate, must and will vary according to time and space. 
Economic and social life, the military and geographical factors 
will play their role in determining the particular arrangement.” 
All these varied influences are clearly discernible in the methods 
adopted by different federations. 


Basically a uniform principle has been adopted in the federa- 
tions of the United States and Germany in respect of grant of 
enumerated powers to the general government. There are, of 
course, differences in the details of enumeration. The Constitution 
of the United States has catalogued the powers of the general 
government in Article I, Section 8 to be exercised by the Congress 
on their behalf. These are powers by affirmation. Besides, 
Article I, section 10 vests certain powers in the Federation by 
prescribing a list of prohibitions for the states and these are 
powers by negation. In Section 9 of the same Article, a list of 
prohibitions on the Congress has been inserted. This scheme is 
described-as one of enumerated powers for the general government 
with residuary powers vested in the States. The Tenth Amend- 
ment to the Constitution has made the position of the States more 
precise by declaring that ‘‘the powers not delegated to the United 
States by the Constitution nor prohibited by it to the States are 
reserved to the States respectively or to the people.” 


Prima facie, it appears that the states in the United States 
are more powerful. than the federal government which has to move 
within the limits prescribed for it, but in actual practice the situa- 
tion has been different. A written constitution needs interpreta- 
tion; meanings of the words and phrases used therein have to be 


iC. J. Friedrich, op. cit., p. 20. 
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brought out infull. Further, if the federal government transgresses 
its limits, some one of the citizens has to make a complaint against 
it in the appropriate forum and this cannot be donc without there 
being a dispute for adjudication. Interpretation and adjudication 
are the proper functions of the Supreme Court. As Hamilton 
said, ‘The interpretation of lawsis the proper and peculiar pro- 
vince of the Courts. A constitution is in fact and must be regarded 
by the judges as a fundamental law. It therefore belongs to 
them to ascertain its meaning as well as the meaning of any parti- 
cular act proceeding from the legislative body.’”’3 The courts 
are after all manned by human beings and they have their own 
attitudes and approaches towards the problems of the nation. If 
the judges were inclined towards the federation in the same way 
as the politicians who had made the law challenged before the 
judiciary, decisions of the courts would have the effect of broaden- 
ing the scope of the general government. In fact the Supreme 
Court has in different periods in history gone in favour of the 
federation or of the states according to the exigencies of situation; 
and the tradition of liberal construction propounded by Hamilton 
and other Federalists and implemented by Chief Justice Marshall 
has considerably strengthened the general government. In parti- 
cular, the commerce clause, the general welfare clause and the 
necessary and proper clause have been so broadly interpreted 
that the doctrine of “‘implied powers”’ enunciated by the Supreme 
Court has minimised the extent of state rights. The approach of 
the Court was summarised by Chief Justice Marshall in his memor- 
able statement, ‘“‘Let the end be legitimate, letit be within the 
Constitution and all means which are appropriate which are plainly 
adapted to the end, which are not prohibitecebut consistent with 
the letter and spirit of the Constitution, are constitutional.”? 
Exasperated by this-attitude of the Court, Oliver P. Field said, 
“Despite the fact that the Supreme Court of the United States 
has been as impartial in national-state disputes as one of the two 
contending teams could be expected to be, . . .the states are the 
members of the federal system and have had to play against the 
umpire as well as against the national government itself.”3 The 


1 Alexander Hamilton, Federalist (Everyman’s Edition) Number 


LXXVIII, p. 397. 

2 McCulloch vs. Maryland (1819). I 

3 Oliver P. Ficld, An Article on ‘States ts. The Nation and the Sup- 
reme Court” in American Political Science Review (1943) 28 : 233. 
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position has been more complicated by the practice that the 
Federal Government can sue the States but the States cannot sue 
the Federation in return without the consent of the federal 
government itself; they can only proceed through a private citizen 
wno might have a cause for challenging the federal law in the 
appropriate court. 

Enumeration of powers in the constitution is, of course, alter- 
able by amendments made to the Constitution, as the people in 
accordance with the Tenth Amendment are entitled to allocate the 
powers not granted to the Congress and not prohibited to the 
States, through their representatives assembled in the Congress, 
State Legislatures or conventions specifically called for the purpose. 
The first nine Amendments generally described as the Bill of Rights 
imposed simultaneous limitations on both the general and state 
governments, thereby widening the prohibitions enumerated in 
Section:9 of Article I. The Amendments adopted after the Civil 
War have the effect of abridging only the state rights. The States 
can no longer regulate personal relations with a view to promoting 
siavery; and “privileges and immunities”, “rights of life, liberty 
and property”, ‘‘due process of law” and “equal protection of law” 
impose considerable restrictions on legislative competence of the 
States. Suffrage can no longer be limited by ‘‘race, colour, previous 
condition of servitude or sex’”’ and the State legislatures can no 
longer elect the Senators. This tendency indicates that nothing 
can stand against the initiative of the Congress for proposing 
constitutional amendments for the sake of abridging state rights 
and if the same party remains in power both in the Congress and 
in the State Legislatures, ratification of proposed amendments is a 
foregone conclusion” 

Serious encroachment on state authority has come from a 
most unexpected quarter. Article VI of the Constitution had 
provided that “This Constitution and the Laws of the United 
States which shall be made in pursuance thereof, and all treaties 
made or which shall be made under the authority of the United 
States shall be the Supreme Law of the Land.” The Supreme 
Court has interpreted it in the widest possible terms and treaties 

‘made by the United States have been construed as on par with 
the Constitution. Distribution of powers made in the Constitution, 
it has been held, does not circumscribe the treaty-making powers 
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of the United States and as such the treaties might cover the powers 
reserved for the states as well. “The treaty-making power of the 
United States is not limited by any express provision of the 
Constitution and though it does not extend ‘so far as to authorise 
what the Constitution forbids’, it does extend to all proper subjects 
of negotiation between our government and other nations.” Justice 
‘O. W. Holmes said, “Acts of Congress are the supreme law of the 
land only when made in pursuance of the Constitution, while 
treaties are declared to be so when made under the authority of 
the United States.”’? 


The Constitution of the United States does not speak of ‘‘con- 
‘current powers”, though Section 10 of Article I furnishes instances 
of concurrent jurisdiction for both the Congress and the State 
Legislatures with superiority for the national laws. The Eighteenth 
Amendment, which now stands repealed, in para two had spoken 
of “concurrent power” for the first time in a constitutional docu- 
ment. Willis interprets that in the scheme of distribution of powers 
in the United States, the Congress can exercise exclusively those 
powers which are expressly vested in the federal government, which 
are necessary for exercising the vested powers in the interest of 
uniformity and which are given expressly to the Congress and 
prohihited to the States under the Constitution. All other powers 
are concurrent in the sense that ‘‘the States may also exercise 
jurisdiction over them so long as the federal government takes no 
action or so long as the States’ action is not in conflict with that 
of the federal government.’”’? ‘The doctrine of concurrent powers 
has by now found a place among the principles of federalism. 


In the Swiss Confederation a number of subjects are placed 
under the concurrent jurisdiction of both the confederal and 
cantonal Governments. The Soviet Constitution enumerates the 
subjects of federal jurisdiction only leaving the residuary powers 
to the Union Republics. But the existence of Union Republican 
Ministries along with the All-Union Ministries in the Council of 
Ministers of the U. S. S. R. is distinctly a pointer to the concurrent 
nature of jurisdiction in the subjects concerned. The Canadian 


1 Asakura vs. Seattle (1942). 
2 Missouri ws. Holland (1920). 
3 Willis, Constitutional Law, pp. 221-22. 
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Constitution specifies the powers of the Dominion Government in 
Section 91 and those of the Provinces in Section 92. In case of 
conflict between the two laws it is the Dominion law which prevails. 
Residuary powers vest in the Dominion’ Government, net in the 
provinces. 


Realising these centralising tendencies of the United States 
emerging out of judicial interpretation, constitutional amendment 
and mere sufferances, the Constitution of the Weimar Republic had 
‘taken deliberate steps both for strengthening the general govern- 
ment and enlarging the scope of concurrent jurisdiction by vesting 
pre-eminence in the national laws. Besides, provision had been 
made for prescribing uniform and fundamental principles for state 
legislations in order that the weakness of the federal system arising 
out of diversity at the states level might be eradicated. Thus the 
Reich, which was the federation, had four catcgorics of powers, ¥iZ., 
Exclusive Power (Article 6), Concurrent Legislative Pcwer (Articles 
7 and 8), Legislative Power for issuing uniform provisions (Article 9) 
and for establishing fundamental principles (Article 10) including 
those in respect of permissibility and method of levying taxes by 
states (Article 11). The authority of the Laender extended to all 
those subjects which had not been reserved for exclusive legislative 
power of the Reich but in regard to the concurrent jurisdiction, the 
Laender retained the right of legislation so long and so far as the 
Reich did not make use of its legislative power. Even there, the 
national law overruled the state law and differences of opinion in 
regard to repugnancy were to be decided by the Supreme Court of 
the Reich. These formidable lists of powers made the Reich sup- 
reme and reduced the Laender into mere administrative districts. 
This disequilibrium was magnified on account of the authority 
vested in the Reich President for imposing federal compulsion. 
Alluding to this situation under the Weimar Republic, Dr. Suster- 
henn said in the Bonn Perliamentary Council, “In the future German 
federal State, we do not want to have merely administrative districts: 
which are formed from above, which are decentralised, which derive 
all their powers only from the central government at any time; but 
we want real member-states which exist of their own right and’ 
which share in the state authority together with the entire state.” 


The Basic Law adopted by the Parliamentary Council main= 
Jains the Weimar pattern intact, A strong federation like its pre- 
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decessor of Weimar days emerged. There are three lists of powers, 
viz., Exclusive Federal jurisdiction (Art. 73), Concurrent jurisdicticn 
(Art. 74) and Right to issue general provisions (Art. 75). Residuary 
authority has been vested in the Laender and they have power to 
legislate in so far as “this Basic Law does not vest legislative powers 
in the federation.” ‘The Laender have even the right of legislation 
in the field reserved for exclusive federal legislation proviced that 
a federal law has empowered them to do so, and in matters of con- 
current jurisdiction the Laender can legislate as long as and in so 
far as the federation makes no use of its legislative powcr. The 
concurrent jurisdiction has been very much circumscribed for the 
Laender; for even there the federation has legislative pcwer, when 
a matter cannot effectively be regulated by the legislation of an indi- 
vidual Land, where the regulation of a matter by Lard lew might 
prejudice the interests of other Laender or of the ccmmunity at 
large or when the preservation of the legal or economic unity dema- 
nds it (Articles 70, 71 and 72). Each one of the twenty-three items 
listed in Article 74 providing for concurrent jurisdicticn can be 
adcquatcely stretched to bring a Land law within one of the 
limitations mentioned in Article 72 for inviting federal lcgislation 
and this has defeated the intention of making the Laender more 
powerful. Besides, Article 31 ordains that the federal-law overrides 
Land law and the Occupation Authorities who themselves wanted a 
weak federal government have declared that “‘nothing contained in 
the Land Constitutions could be interpreted as restricting «the pro- 
visions of the federal constitution; conflict between the Laender 
Constitutions and the Basic Law must therefore be resolved in 
favour of the latter.” 

The federations of the United States and Germany had con- 
tented themselves by defining the powers of the Federation and 
leaving unmapped jurisdiction for the Units; the only safeguard 
provided against too powerful units was erection of prohibitions 
in the United States and ascription of overriding authority to 
federal laws in Germany. In the United States also, similar supe- 
riority was ascribed to the Congressional laws as against the State 
laws. In India, the powers of both the Union and of the 
States have been defined in detail and besides, there is a 
third list of powers over which both the Union and the States 
have concurrent jurisdiction. This is practically a legacy of 
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the past; for the Act of 1935 which had introduced the federal 
idea to India had contained three lists also. The differences in 
approach between the Hindus and the Muslims who clamoured 
for a strong Centre and stronger States respectively had to be re- 
‘conciled with the British desire to retain primary control over the 
‘States through a strong Central Government as their agent and as 
‘such the powers had to be delimited for both the Federation and 
the States, a concurrent list of powers was provided and, further, 
‘residuary powers were vested in the Governor-General who could 
allocate new responsibilities to the Federation or the States in his 
«discretion. The Joint Parliamentary Select Committee which 
‘reported on the Act of 1935 made out a plea in favour of a Con- 
‘current List by advocating that with such a list the federal govern- 
ment could bring about uniformity in state legislations, remove 
‘inter-provincial mischiefs arising out of competitive legislations 
‘and induce sluggish units to give up their lethargy. The Com- 
“mittee said, ‘“‘There are certain matters which cannot be allocated 
exclusively either to the central or to a provincial legislature; 
‘though it is often desirable that provincial legislation should make 
provision, it is equally necessary that the central legislature should 
have also a legislative jurisdiction to enable it in some cases to 
secure uniformity in the main principles of law throughout the 
country, in others to guide and encourage provincial efforts and 
in others, again, to provide remedies against mischiefs arising in 
the provincial sphere but extending or liable to extend beyond 
‘the boundaries of a single province.”3 ‘This model was there 
before the Constituent Assembly and despite prolonged debates 
in favour of one or two lists, it was ultimately decided to leave 
“the matter as before. The Parliament has exclusive power to 
make laws with respect to any matter included in the 972 items 
‘of List I called the Union List and the Legislature of any State 
has exclusive power to make law with respect to any of the 663 
matters enumerated in List II referred to as State List, whereas 


1 Joint Parliamentary Select Committee Report (1934), para 51. 
2 Entry 33 of the Union List was omitted by the Constitution (Seventh 
~Amendment) Act, 1956 but a fresh entry (92A) was inserted by the same Act. 
The number of entries remains 97. 
3.In the State List presently there are 65 entries. Entry 
" IN . y 36 was repeal= 
ed by the Seventh Amendment Act. Since the serial order is not changed 
‘formally there are 66 entries. 4 
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the Parliament and the Legislature of any such State also have 
power to make laws in regard to any of the matters listed in List 
III described as the Concurrent List (Art. 246). Distribution 
apart, the Parliament has power to make laws in any matter for 
any territory not included in a State and it can also make jaw 
with extra-territorial operation. 


The legislative competence of the State legislatures is subject 
to that of the Parliament. The actual construction of these 
provisions has been borrowed from the Government of India Act, 
1935 and in explaining the limiting conditions of the parent Act, 
the old Federal Court of India said, “The Federal Legislature 
has full and exclusive power to legislate with respect to matters 
in List I and has also power to legislate with respect to matters in 
List ITI. A Provincial Legislature has exclusive power to legislate 
with respect to List If minus matters falling in List I. The do- 
minant position of the central legislature in regard to matters in- 
List I and List III is thus established.”3 This dominance was: 
further emphasised by the Privy Council when it decided, “‘No 
doubt, when they come in conflict, List I has priority over Lists: 
II and III, and List III has priority over List IT but...the priority: 
of the federal legislature does not prevent the provincial legislature: 
from dealing with any matter which may incidentally affect any 
item in its List.”* ‘The same principle is contained in the language: 
of Article 246 which says that the legislative competence of Par- 
liament is to be exercised notwithstanding anything contained ir 
the State and Concurrent Lists whereas legislative authority of the 
State legislature is to be exercised subject to the provisions of the: 
Union and Concurrent Lists. The Federal Legislature had enjoyed 
much superiority in the Act of 1935 when it had no residuary 
powers within its jurisdiction and the present Parliament also has 
exclusive power to make any law with respect to any matter not 
enumerated in the State or Concurrent List (Art. 248). In other 
words, residuary authority is vested in the Parliament. This me- 
thod of distribution of powers is thus significantly different fronY 
that adopted in the United States and is more akin to that im 
Germany and Canada. 


1 Subramaniam vs. Muthuswamy, Federal Court Journal (1940)- 
2 Prafulla vs. Bank of Conmerce (1947), Privy Council. 
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This scheme of distribution vests pre-eminence in the Union. 
Besides, there is otherwise scope for considerable expansion of 
parliamentary competence. If the Rajya Sabha, which is the 
upper house of the Parliament, has declared by a resolution sup- 
ported by not less than two-thirds of the members present and 
voting that it is “necessary or expedient in the national interest” 
that Parliament should make laws with regard to anv matter enume- 
rated in the State List, and specified in the resolution, the Parlia- 
ment enjoys concurrent jurisdiction with State Legislatures on this 
subject. ‘This power lasts for a period not exceeding onc year at 
a time and it continucs for periods of one year thereafter so often 
as the resolution is renewed by the Rajya Sabha (Art. 249). The 
very first session of the unicameral Provisional Parliament passed 
such a resolution for cxtending parliamentary competence to 
items 26 and 27 of the State List concerning trade and commerce and” 
production, supply and distribution of goods and it continued in 
force with annual renewals till 1954 when the Constitution (Third 
Amendment) Act permanently vested this power in the Union. 
Further, while a Proclamation of Emergency is in operation, Par- 
liament has power to make laws for the whole of India with respect 
to any of the matters enumerated in the State List (Art. 250). A 
Proclamation of Emergency is issued by the President presumably 
on the advice of his Council of Ministers when the security of India 
or of any part of her territory is threatened by war, external 
aggression, internal disturbance or even their imminence. During 
the continuance of such an emergency, the Parliament has the power 
of prolonging its own life by passing repeated resolutions for 
periods not exceeding one year at atime. Extension of the com- 
petence of the Parlinment is concurrent with and not exclusive of 


the powzir of the State Legislature and it does not lead to their 
wholesale supsrscssion. 


In addition to these unilateral limitations on the legislative 
competence of the State Legislatures in India the Constitution 
provides for voluntary surrender of powers by the States as well; 
for Article 252 states that if it appears to the legislatures of two 
or more States to be desirable that any of the matters with respect 
to which the Parliament has no power to make laws for the States 
should be regulated in such states by Parliament by law and if 
resolutions to that effect are passed by all the Houses of Legisla- 
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‘tures of those States, it shall be lawful for Parliament to do so 
and any Act so passed shall apply to such other States by which 
it is adopted by similar resolutions passed in their legislatures. 
Such a law of Parliament cannot be amended by a State Jaw. 
‘This is a standing invitation for superseding federalism and when 
there will be two different parties in power in the Union and in 
a minority of States, the majority of States owing allegiance to the 
party controlling the Union could subvert federalism in other States 
by surrendering their own authority and thereby making the Union 
Parliament a legislative colossus. 

Like all federations, supremacy over State laws has been 
accorded to laws made by the Parliament in exercise of its assigned 
or derived powers. This supremacy is true also in cases of over- 
lapping or of implied and ancillary powers. This is to be the 
normal arrangement. But in certain cases, specially in regard to 
regulation of the right to property as embodied in Article 31, the 
President and not the Governor of the State has power to give 
assent to State bills. All laws made by the Parliament become 
operative with the assent of the President alone. When a law 
made by Parliament is repugnant to a State law assented to by 
the President, an embarrassing situation is created and this has 
been obviated by permitting validity to a State law to which the 
President has given his assent for that State only subject to subse- 
quent amendment, variation or repeal of that State law by a law 
made by the Parliament. 

Constitutional provisions do not tell the whole story unless 
tested in the judicial forum and federalism does not assume its 
real proportions until the federation and the units have developed 
their respective sense of exclusiveness. The Indian Federation 
is no doubt characterised by an overdose ot centralism but it 
operated quite smoothly on account of the same party being in 
‘power in the Union and all the States from the very commencement 
of the Constitution. On the results of the Fourth General Elec- 
‘tion held in February, 1967, the Congress came to power in the 
Union with a reduced majority but eight of the States, viz., 
Bihar, Haryana, Kerala, Madras, Orissa, Uttar Pradesh, West 
Bengal and Punjab have gone under the rule of parties other than 
the Congress which rules the Union. There was an apprehension 
that Rajasthan in which President’s rule had been introduced for a 
‘temporary period might also have a non-Congress Government. 
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Because of this heterogeneity of parties in power in the Union and 
these States, there were widespread misgivings in respect of the 
workability of our federal set-up. Some people had recommended 
amendment of the Constitution with a view to leaving more powers 
to the States and som: others had advised the Union Government 
to be more respectful towards the concept of States’ autonomy. 
In consideration of legislative supremacy vested in the Parliament 
under the Constitution, such misgivings appear unnecessarv. The 
provisions of the Constitution may be rigidly federal or more flex- 
ible, their effectiveness largely depends upon theattitude of persons 
who actually man the governments. The Constitution of India 
which was being criticised so long as being “unitary with subsi- 
diary federal features” is likely to prove helpful in the changed 
political conditions in India. In any case, the central government 
in India is much stronger than its counterparts elsewhere. 


FEDERALISM IN FINANCE 


If federalism presupposes two sets of government, one general 
and the other in the units, it is but natural that they should have 
the necessary powers for raising revenues through taxation and 
other means for meeting their respective needs of expenditure, 
Taxes in a democratic set-up are imposed by laws made by the 
representatives of the people taxed, assembled in the national 
Parliament or States’ legislatures. This right was first secured 
by the British Parliament in course of the struggle against the 
Stuart Kings. The Petition of Rights (1628) claimed that the 
people “should not be compelled to contribute any tax, tollage, aid 
or other like charge not set by common consent by Parliament” 
and this was also feinforced through the Bill of Rights (1689) 
which made “‘levying of money for the use of the Crown by pre- 
tence of prerogative without grant of Parliament for longer time 
or in other manner than the same is or shall be granted’”’ illegal. 
This was because the Parliament had made redress of grievances of 
the people condition-precedent to the supply of funds. This right 
was asserted by the American colonies when they demanded in 
1776 that there should be “‘no taxation without representation”. 
Thus financial powers are a species of legislative competence and 
the pattern of distribution of these powers follows exactly the same 
principles as the demarcation of legislative jurisdiction, 
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Whatever the form of government might be, whether federal 
or unitary, the purpose of public administration is promotion of 
material and moral development of the governed. Legally, units 
of a federation might claim perfect equality among themsclves and 
with the federation, and insistence on state rights might induce 
them to create friction and embarrass a spirit of co-operation, but 
that does not conceal the real inequality of strength and capacity 
prevailing amongst them for maintaining comparable standards 
of administration. Some sources of taxation might be vested in 
all units of a federation but their productivity will vary in accor- 
dance with size, volume of resources and economic prosperity of 
the State concerned. Unevenness in the standard of government 
is thus bound to ensue thereby weakening the basis of the federal 
system, unless deliberate attempts are made to bring about what 
is known as Finanzausgleich or financial equality among States. 
This can be possible only when funds flow from the general govern- 
ment in aid of the State revenues and the Federation has an ade- 
quately strong purse to allow a reasonable flow of such aids. It 
may appear desirable to maintain weakness of the general govern- 
ment in the legislative sphere but such weakness in the field of 
finance will end in debasing the tone of administration. This is 
responsible for the grant of comprehensive financial powers to all 
federal governments irrespective of the pattern of distribution of 
legislative powers. 

Federal grants in aid of revenues of the states are not some- 
times appreciated for fear of loss of autonomy of the units; again, 
circumstances may also develop like war or an economic collapse 
when the federal treasury needs to be buttressed at the cost of state 
revenues to cnable the general government .£o tackle the emerge- 
ncy. This has brought into the sphere of federal finance the elastic 
principle of joint sources of revenue like concurrent legislative 
powers to be shared by both the federation and the federating 
units. The share of each partner is subject to periodic revision 
according to the exigencies of the situation. Thus, in addition to 
allocation of independent sources of revenue, a category of joint 
sources whose administration might be federal, state or joint, has 
come into vogue. Distribution of shares from the yield of these 
joint sources may be determined by federal law, or, if it is objected 
to on the score of State autonomy, by an autonomous body like 
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Federal Grants Commission of Australia or the Finance Commission 
of India. 


The Constitution of the United States had made a very shor: 
provision of federal financial powers and it said in Article I, Sec- 
tion $ that ‘‘the Congress shall have power to lay and collect taxes, 
duties and excises to pay the debts and provide for the common 
defence and general welfare of the United States.” There was 
absolutely no specification as to what taxes could be imposed by 
the Federal Government and this left an uncharted field for the 
Congress subject, of course, to the condition that “‘No capitation 
or other direct tax shall be laid, unless in proportion to the Census 
or enumeration’”’ and “‘No tax or duty shall be laid on articles ex- 
ported from any State.” The Constitution did not vest any right 
of taxation in the States; on the other hand, it prohibited them 
from “laying any imposts or duties on imports or exports without 
the consent of the Congress except what may be absolutely neces- 
sary for executing its inspection laws’ and even there “the net 
produce of all duties and imposts, laid by any State on imports or 
exports, shall be for the use of the treasury of the United States; and 
all such laws shall be subject to revision and control of the Cong- 
ress.” The Congress could have appropriated all sources of revenue 
for itself leaving the State dependent on grants made by the general 
government; ‘‘the fact that certain sources of revenue remain avail- 
able to the State Governments is due to the force of public opinion 
which objects to the federal government extending its taxing power 
to the point where the state governments become exclusively depen- 
dent upon it.” Had not public opinion come to the rescue of the 
States, the intention of making the Federation weak enough for 
maintaining maximum of State rights would have been frustrated. 


There have been two schools of thought in regard to the tax- 
ing power of the Congress. One school holds that taxing powers 
are limited to the purposes of administration for which legislative 
powers have been vested in the federation. Thomas Jefferson had 
forcefully advocated this view when he said, “Laying of taxes is 
the power, and the general, welfare the purpose, for which the 
power is to be exercised. They are not to lay taxes ad libitum for 


1 Comparative Federal Gover.ime't (OMGUS), p. 39 
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any purpose they please but only to pay the debts and provide for 
the welfare of the Union....To consider the latter phrase as giving 
a distinct and independent power to do any act they please, which 
might be for the god of the Union, would render all the preceding 
and subsequent enumerations of power completely useless.’”’2 
‘These are the strict constructionalists. But there is a different 
view which would like to permit the Congress to use its power of 
taxation for any purpose whatsoever that will conduce to the general 
welfare of the people. The Supreme Court has not played a con- 
sistent role in this conflict. At times, it supported the narrower 
point of view and at other times, it went over to the other side. 
Even in 1936, it went back to the narrower side by striking down 
the processing taxes of the Agricultural Adjustment Administration 
on the ground that it was an attempt to accomplish by the federal 
taxing power objects which the Federal Government had no direct 
power to achieve. This view was again reversed when taxation for 
old age pensions was validated in Helvering vs. Davis (1936). There 
is no unanimity yet about the extent of taxing power of the Con- 
gress. “Legal opinion is unclear concerning the location of the 
boundary and as a result, the Congress has now wide freedom to 
enact the tax laws it considers desirable.’”’? 


The Congress in pursuance of the wide construction of its 
taxing powers imposed income-tax in 1894 and when this law 
went before the Supreme Court in 1895, they held it unconstitu- 
tional basing their opinion on the prohibition embodied in Sec- 
tion 9 of Article 1. That was the period when a number of jJegis- 
lations intended to curb the growing power of the Corporations 
and to ameliorate the conditions of poor farmers and workers, 
were held illegal by the Court and reaction in the form of 
Populist Movement which carried on a violent campaign against. 
the Supreme Court during the election of 1896.. Bryan the Demo- 
cratic Presidential candidate alluding to the Income Tax law 
declared, ““‘They say we passed an unconstitutional law. I 
deny it. The Income Tax law was not unconstitutional when 
it went before the Supreme Court for the first time. It was not 
unconstitutional when it was passed. It did not become un- 


1 R. D. Heffner, A Documentary History of the United States, p. 48 
2 AV. E. Binkley and M. M 50s, American Grammar of Politics, p. 539: 
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constitutional until one Judge changed his mind and we cannot 
be expected to know when a Judge will change his mind.” ‘The 
Populist Movement succeeded in creating an emotional atmos- 
phere in favour of the Congress and at length the Opposition of 
the Supreme Court was overridden by the Sixteenth Amendment 
which vested powers in the Congress “‘to lay and collect taxes on 
incomes from whatever source derived without apportionment 
among the several states and without regard to any census or 
enumeration.” Income tax was a dircct tax and because of 
prohibition of direct taxes to the Congress, the individual states 
had started imposing it long before. The amendment made 
it a concurrent source of revenue for both the Federation and the 
States At present, the Government of the United States derives 
its revenues from customs, excises and taxes on incomes and profits. 
Prior to World War I, customs yielded the bulk of federal revenues; 
at present, taxes on income and profits bring in more than three- 
quarters of the total tax receipts. Financial stability of the general 
government and the need for aiding the deficit or distressed States 
inaugurated an era of federal grants to the States either in the form 
of Matching Dollars under the Morill Act of 1862 and its amend- 
ment of 1890 or Relief Grants under the multifarious New Deal 
Agencies. Complaints are now heard against lack of any system of 
allocation of these grants on the ground that these might eventually 
result in restricting States’ autonomy. ‘That it is a federal respon- 
sibility to bring about financial equality among the units is appre- 
ciated in all quarters. 

Like the United States, the Weimar Constitution had also: 
included the taxing power in the scheme of distribution of legisla- 
tive competence and “ieft it unspecified by saying, “The Reich 
has also legislative power over taxes and other sources of income 
in so far as these are claimed in whole or in part for its purposes” 
(Art.7). The Reich was left free to impose any taxes it could for 
its purposes; it could also encroach upon the sources from which 
the Laender derived their revenue. By implication, customs, 
excises and yield from transportation and the means of communi- 
cation under Reich administration were exclusively reserved for 

1 “Great Leaders and National Issuc” of 1896 quoted in “Supreme 


Court, ‘The Populist Movement and the Campai f 1896” i ; 
Politics, Volume 15, Number 1, Februiry 1953. ha 
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the general government as the Reich alone was authorised to re- 
:gulate them by federal law. The requirements of Finanzausgleich 
made the Reich entitled to claim any source of revenue it liked and 
.it resulted in its domination over the states in the financial sphere; 
for State budgets were largely covered by payments from the general 
treasury. Eventually large-scale financial reforms carried out in 
1920 by Erzeberger put income tax and corporation tax as exclusive 
federal sources and the states were left with local sources like real 
estate, enterteinment, liquor and licence and taxes on trade as 
‘their sources of revenue, The underlying principle of financial 
distribution was that whatever the Reich did not claim for itself 
remained for the Laender and a Supreme Finance Court (Reich- 
finanghof ) was set up to resolve conflicts between the Reich and 
the Laender in these fields. This was a step in advance of the 
.provisions of the Constitution of the Unitcd States. 

The Bonn Basic Law went ahead in making definite assign- 
ments of sources of revenue. It was realised on all hands that 
-‘Ainancial predominance of the Reich was the principal factor res- 
ponsible for centralism in Weimar Germany and if repetition of 
that tendency was to be avoided, the only desirable way will be 
accurate delimitation of financial competence. Article 105 
granted to the Federation exclusive legislative powers on customs 
and monopolies and concurrent powers on excise, taxation on 
‘transactions except taxes with localised application like those on 
.real estate, acquisition, incremental value and fire protection, 
taxes on income, property, inheritance and donatiohs and taxes 
.on real estates and on businesses. In regulating thesc joint sources 
‘of revenue included in the list of concurrent powers, the federation 
“would have to obtain Bundesrat approval for any tax, the yield 
of which is shared by the Laender or the Gemeinden. Thus the 
‘federation exclusively appropriates the yield of customs, monoc- 
:polies, excises, transportation tax, turnover tax and levies on 
property serving non-recurrent purposes. The Laender have ex- 
‘-clusive enjoyment of the yield of beer excise duties, taxes on trans- 
actions excluding the transportation and turnover taxes, property 
tax, inheritance tax, taxcs on real estate and businesses and taxes 
with localised application. Income and corporation taxes are 
joint sources of revenue and the Federation with Bundesrat 
approval may claim a part of these taxes by means of a federal 


Digitized by PPRACHIN, SOA 


17+ THE CONSTITUTION OF INDIA 


law, in case other sources of revenue available to it do not cover 
its expenditure. The old principle of finanzausgleich has been 
kept continuous and the Federation has the duty to make grants 
in order to ensure working efficiency of the Laender and equa’ise 
the differing burdens of their expenditure. For this purpose, the 
Federation shall take funds necessary from specific taxes accruing 
to the Laender and a federal law requiring Bundesrat approval 
shall determine the taxes which shall be devoted to meet this 
requirement and the basis and amounts in which grants shall be 
allocated by the Federation to the Laender. There shall also be 
Finance Courts for resolving disputes between the Federation and 
the Laender. 

The Constitution of India catalogues in detail the sources of 
revenue subject to Union and State legislations. The Parliament has 
legislative competence in regard to the following sources of revenue, 
namely, taxes on income other than agricultural income, dutics 
on customs including export duties, excise duties (excluding those 
on alcoholic liquors for human consumption, opium, Indian hemp 
and other narcotic drugs), corporation tax, taxes on the capital 
value of the assets of individuals and companies (exclusive of 
agricultural land), taxes on the capital of companies, estate duty in 
respect of property other than agricultural land, succession duties 
in respect of property other than agricultural land, terminal taxes 
on goods and passengers carried by railway, sea or air, taxes on 
railway freights and fares, taxes other than stamp duties on trans- 
actions in stock exchanges and future markets and taxes on the sale 
or purchase of newspapers and on advertisements published therein, 
taxes on the sale or purchase of goods other than newspaper where 
such sale or purchasestakes place in the course of inter-state trade 
or commerce. The Parliament makes law in respect of all these 
sources of revenue as they are in the Union List but the yield of 
all these sources of revenue does not exclusively go to the Union 
Treasury. Income tax and excise duties are joint sources whose 
yield is shared between the Union and the States. The yicld of 
stamp duties and duties of excise on medicinal and toilet prepara- 
tions go entirely to the States in which these are collected and the 
Parliament by law fixes the principles of distribution and also dis- 
tributes the yield from estate duty, succession duties, terminal taxes, 
taxes on railway freights and fares, taxes other than stamp duties 
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on transactions on stock exchanges and future markets, taxes on 
sale or purchase of newspapers and on advertisements published 
therein and taxes on the sale or purchase of goods other than news- 
papcrs, where such sale or purchase takes place in the course of 
inter-state trade or commerce, It is provided that Parliement may 
by law formulate principles for determining when a sale or purchase 
of goods takes place in the course of inter-state trade or commerce 
(Sixth Amendment Act). This leaves only custems duties, ex- 
poit duties, coporation tax and taxes on capital value of assets 
and on the capital of companies as exclusive sources of Union 
revenue, 

The States which are constitucnt units of the federation have 
their exclusive sources of revenue in the following items which 
are included in the State List and as such are regulated by State 
laws. They are: land revenue, agricultural income tax, succes- 
sion duty and estate duty in respect of agricultural land, taxes 
on lands and buildings, taxes on mincral rights, excise duties on 
alcoholic liquors for human censumption and on opium, Indian 
hemp, other narcotic drugs and narcotics, taxes on entry of goods 
into a local arca, taxes on consumption or sale of electricity, 
taxcs on purchase or sale of goods other than ncwspapers, taxes 
on advertisements other than those published in newspapers, 
taxcs on goods and passengers carricd by road or inland water- 
ways, taxes on vehicles, animals and boats, tolls, taxes on trades, 
callirgs and employment, capitation taxes, entertainment taxes 
and judicial stamp duties. The yield from these sources are 
entircly appropriated by the States. In regulating these taxes, 
the States have to move within certain limitations imposed by the 
Constitution. Taxes on purchase or sale are not to be imposed 
on such goods as are declared by the Parliament by law to be 
essential for the life of the community or where they form a part 
of inter-state or international trade or commerce. Taxes on pro- 
fcssicns, etc. are to be kept within a maximum of Rs. 250 per head 
per annum and in levying taxes On electricity, units consumed 
by the Government of India are to be exempted. Laws levying 
taxes on water or eléctricity generated by an authority set up by 
the Parliament for operating an Inter-State River Valley Scheme 
are subject to the orders or assent of the President of the Union. 


The States cannot tax Union property. 
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The distribution of the sources of revenue in the Indian 
‘Constitution appears prima facie weighted in favour of the States 
but all the States are not equally stable. Land revenue, which is 
the primary source of their revenue, is by its very nature fixed 
and could not be increased in response to greater need for funds; 
besides, land reform schemes adopted in some Provinces from 
before the commencement of the Constitution have resulted in 
diminution of its yield and a few States have abolished land reve- 
nue altogether. Further, excise was another mainstay of State 
finances but introduction of Prohibition of intoxicants which 
formed a major item in the Congress constructive programme and 
was emphasised upon by Mahatma Gandhi had the effect of pre- 
judicing the States’ financial solvency. On the ground of inade- 
quacy of resources, some State Governments have thought of 
abandoning Prohibition but as it conflicts with Article 47 of 
the Constitution such a policy may cause Union-State conflict. 
Hence no State can be expected to be self-reliant in the financial 
sphere and as such the Constitution provides for grants-in-aid of 
the revenues of such States as Parliament may determine to be in 
need of assistance. These grants may be general or for specific 
purpose and as the Government of India is interested in raising 
the standard of living of the Backward Classes and the Scheduled 
Tribes, special grants are given to the States like Assam, Orissa, 
and Bihar who have a large number of these people in their 
territory for meeting the costs of development schemes undertaken 
with the “approval of the Union Government. This is in pursu- 
ance of the same principle of financial equality which forms a 
conspicuous feature of federal finance and which has appeared 
in the United States.as well. 


The Parliament has under the Constitution the power of 
determining the amounts of share of each State from the joint 
sources of revenue and of the grants-in-aid of revenues of different 
States needing assistance. This would have tilted the balance of 
federalism in favour of the Union and made the States dependent 
upon its mercies. It is true that there is at present no centrifugal 
tendency and the States are quite willing to accept the leadership 
of the Union, still the federal principles have been scrupulously 

. followed in providing for the appointment of a Statutory Finance 
Commission. Article 280 -.prescribes that within two years of the 
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commencement of the Constitution and at intervals of five years 
thereafter, the President shall appoint a Finance Commission 
consisting of a chairman and four other members. The Parlia- 
ment shall by law prescribe the qualifications for and procedure 
of appointment of these members. The Commission shall make 
recomrmnendations to the President as to (a) distribution bet- 
ween the Union and the States of the net proceeds of the joint 
sources of revenue and allocation among the States of their respec- 
tive shares; (&) principles which should govern the grants-in-aid; 
(c) any other matter referred to it by the President. The Com- 
mission shall submit their report to the President who shall cause 
their recommendations, together with a memorandum explaining 
the action taken thereon, to be laid before each House of Parlia- 
ment. The Commission is a semi-judicial body; it derives its 
authority from the Constitution and owes its appointment to the 
President. It is not a permanent body and its membership does 
not constitute a career, Hence there is no room for suspicion 
that it will be swayed by considerations other than strict impartia- 
lity and fair dealing between the Union and the States and among 
the States inter se. 

The Parliament by enacting the Finance Commission (Mis- 
cellaneous Provisions) Act, 1951 prescribed the qualifications for 
and the procedure of appointment of a Finance Commission and 
the first Commission took office on the 30th November, 1951.3 

The Constitution has envisaged emergency conditions both 
in regard to the scheme of distribution of financial resources bet- 
ween the Union and the States and also to financial maladminis- 
tration in any part of the territory of India, which might imperil 
the financial stability or credit of the Uniofi. When there is a 
Proclamation of Emergency by the President by reason of war, 
external aggression or internal disturbance, the President may 
subject the provisions relating to the scheme of distribution of 
finance, to any conditions he likes and these conditions will remain 
in force during the period of validity of the said Proclamation.? 
This is no’ doubt necessary and desirable, in as much as the Union 


1 So far, four Finance Commissions have b:en appointed in 1951, 1956, 
1960 and 1964. 
2 Article 354{1) of the Constitution of India. 
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might need more money for managing the additional responsibili- 
ties of administration and legislation thrust upon it by the Procla- 
mation, but all the same it replaces the system of federal finance 
by a unitary system. The States also lose their financial autono- 
my and are commanded by the Union when the President proclaims 
a financial emergency. Once a Proclamation of financial emer- 
gency is issued by the President, the executive authority of the Union 
extends to the giving of directions to any State to observe such 
canons of financial propriety as may be specified in the directions 
and to the giving of such other directions as the President may deem 
necessary, and any such direction may include provision for reduc- 
tion of salaries of the State services and submission of all Money 
Bills for consideration and assent by the President. This shows 
that federalism in India is a peace-time affair and it is superseded 
the moment there is a touch of emergency. 


There are no specific Finance Courts in India but like the 
Supreme Court of the United States, the Indian Supreme Court 
has original jurisdiction in respect of all conflicts arising under the 
Constitution. There is no possibility of any such conflict in the 
near future. But all the same, the Constitution has made deli- 
berate efforts to make the distribution of revenue resources so 
equitable that neither the Union nor the States can have any 
reasonable grievance about it. 


FEDERALISM IN ADMINISTRATION 


Administration is the direct consequence of legislation; without 
a machinery for implementing laws, the laws are of no significance 
and unless there are laws or decisions to be enforced, adminis- 
tration is unnecessary. As Professor Goodnow says, “There are 
then in all governmental systems two primary or ultimate functions 
of government, viz., the expression of the will of the state and the 
execution of that will. .... These functions are respectively ‘politics 
and administration.”? In federal systems, powers of legislation or 
expression of the will of the state are distributed, and as such 
allocation of executive powers between the general government and 


1 Article 360 of the Constitution cof India. 
2 Frank J. Goodnow, Politics and Administration, p. 22. 
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the units is the most important. This is designed with a view to 
restricting each of them to the spheres precisely delimited for it. 
If a common administrative organisation is superimposed for adm- 
inistering laws enacted in these two different levels, the purpose 
behind federalism is defeated. It is, therefore, a truism that in 
federal systems there are two sets of government with which the 
citizen has to deal, though their mutual relationship varies between 
close inter-dependence and complete isolationism. 

The framers of the Constitution of the United States did not 
pay much attention to this aspect of federalism, as administration 
was not of much consequence during that period and as, with the 
existence of well-organised governments in the member-states, 
it was taken for granted that they would concern themselves with 
the exercise of such powers as were reserved for the States. The 
Constitution in Article I, Section 8 provided that the Congress 
shall make “all laws which shall be necessary and proper for carry- 
ing into execution the foregoing powers and all other powers vested 
by this Constitution in the Government of the United States, or 
in any department or officer thereof.” ‘The federal government 
did not exist at all at that time; it had to be created by Congres- 
sional laws. There are at present ten departments of government 
whose heads carry on the day-to-day administration as members 
of the Presidential Cabinet but all of them were not created at the 
same time. They have been gradually brought into being accord- 
ing to the exigencies of situation. Besides, a good deal of federal 
execution is left in the hands of independent Boards aid Commis- 
sions each one of which owes its existence and authority to an 
Act of Congress. Thus whenever a law is enacted, it provides 
for its enforcement through an agency akeady existing or to be 
created under that Act. Once the administrative machinery comes 
into being, it comes under-the executive power which is vested in 
the President who is empowered to “‘take care that laws be faith- 
fully executed”. Form the very outset, two sets of administrative 
machinery, one for the purpose of executing federal laws and the 
other for the state laws, came into existence and the subsequent 
history of the United States was marked by conflicts of jurisdiction 
between the Federal and State Governments both in the executive 
and legislative spheres with final adjudication left in the hands of 
the Supreme Court, which veered between centralism and region- 
alism in its decisions. The citizen had to deal in some respects 
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with the administration of his own state and in others with those 
existing in or deriving their authority from Washing:on. 

There was nothing in theory like federel execution in the 
United States and the States in managing their own affairs could 
impede federal administration if they liked unless, of course, the 
Supreme Court came to the rescue of the general government. 
The federation had the power of coming to the aid of the states for 
guaranteeing republican form of government and for protecting 
each of them against invasion or domestic violence, in the case 
of the latter if application for aid was madc by the state authorities. 
But if the Federation proved unnecessarily and arbitrarily interfer- 
ing with a view to encroaching upon States’ autonomy, the states 
could only threaten it with secession. That such an attitude of 
the States could bea detracting influence on the authority of the 
federal government was foreseen by George Washington who in 
his farewell address had made this appeal: “You should properly 
es‘imate the immense’ ‘value of our national union to your collective 
and individual happiness, you should cherish a cordial, habitual 
and immovable attachment to it, accustoming yourselves to think 
and speak of it as the palladium of your political safety and pros- 
perity watching for its preservation with jealous anxiety; discounte- 
nancing whatever may suggest even a suspicion that it can in any 
event be abandoned and indignantly frowning upon the first dawn- 
ing of every attempt to alienate any portion of our country from the 
rest or to enfeeble the sacred ties which now link together the 
various parts.” In spite of this appeal, an attempt was made by 
eleven southern States “to alienate a portion of the country from 
the rest” and this was suppressed by the use of the armed strength 
of the Federation. A-Xew years later, Chief Justice Samuel Chase 
declared, “The Constitution in all its provisions looks to an indes- 
tructible union of indestructible states.” ‘This was the stamp of 
approval given by the Supreme Court to the coercive measures 
adopted by the Federation for preventing secession from the Urion. 
A State today might chafe under federal ‘interference or seek the 
assistance of the Supreme Court but cannot make use of any other 
remedy. 

In recent past, the Federa‘ion has taken advantage of Section 4 
of Article IV which authorises the United States ‘‘to protect each 


1 Texas vs. White (1868), quoted in Wheare’s Federal Government. 
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of them against invasion; and on application of the legislature or 
of the executive (when the legislature cannot be convened) against 
domestic violence.” President Cleveland had ordered federal 
forces in 1894 to intervene in the Pullman strike and sympathetic 
railway strike in Chicago without any application from the State 
concerned and when challenged, he justified his action on the 
ground of protecting federal property and maintaining federal 
services intact. During the emerger.cy following the Wall Street 
Crash of 1929, President Roosevelt applied pressure on the States 
through grants-in-aid which could easily be manipulated as financial 
sanction. Again, the two World Wars have demonstrated the 
supremacy of the federal government over the States in fullest 
measure, Federal compulsion has thus come about in practice 
and no State can easily repudiate federal guidance today without 
creating unnecessary troubles for itself. “The choice before the 
States is that of participating in the administration of mnatioral 
standards imposed by the federal government or submitting to 
federal encroachments of those standards.’”’ In sectors where the 
federation and the States have parallel administratiors, the prac- 
tice of tlie federation authorising states’ officials to work on its 
behalf has achieved great success. This started during the first 
World War and continues till today. 


In Germany, distribution of Jegislaiive power has not been 
followed by separation of the administrative machinery. Both 
under the Weimar Constitution and the Bonn Basic Law, the 
Laender have a wide range of responsibilities for implementing 
federal laws. Article 14 of the Weimar Constitution prescribed 
that “the national laws are executed by the state authorities in so 
far as the national laws do not provide otiferwise.” The national 
laws had provided otherwise in respect of foreign affairs, defence, 
regulation of customs, management of railways, waterways, postal 
communications and police necessary for the protection of federal 
properties and safeguarding of the Republic. In most other res- 
pects, the Laender had to implement the federal laws and efficiency 
of Reich administration depended upon the efficiency and capacity 
of the Laender. Equal legislative competence in face of inequali- 
ties among the States was undesirable; burdening them with equally 


1 Miss Jane P Clark, an Article on “Joint Activity between the Fede- 
ral and State Officials” in Political Science Quarterly (1936). 
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heavy responsibilities of administration was much less justified. 
The Reich had of necessity to retain the power of supervising Land 
administration for the sake of facilitating proper application of its 
own laws. For this purpose, the Constitution in Article 15 had 
authorised the Reich to send Commissioners to the States to gather 
information about the nature of government and furnish the federal 
government with instances of lapse and deviations, if any. The 
Commissioners had themselves no executive powers; they could 
neither warn nor advise: their sole function was to collect informa- 
tion or to serve as the eyes and ears of the Reich Cabinet which had 
the power of issuing warnings and general instructions to the States 
concerned. The States were obliged to correct the mistakes so 
pointed out and in cases of difference of opinion between the Reich 
and a Land, the matter could be dragged to the Constitutional 
Court. If a State did not fulfil the duties incumbent upon it accor- 
ding to the national Constitution or the national laws, the national 
President in exercise of powers vested in him in Article 48 could 
compel it to do so with the help of Armed Forces, if necessary. 
This was not an ineffective or inert provision in the Constitution; 
such compulsion had in fact been utilised against Saxony and Thur- 
ingia in 1920, Bavaria in 1923 and Prussia in 1932. Financial 
sanctions, military measures and virtual occupation of the Land 


have been the methods used for the purpose of Bundesexekution. 
There is practical unanimity among the critics that the pro- 


vision for federal compulsion as provided in Articles 15 and 48 was 
responsible for concentration of power in the hands of the Reich 
and consequent centralism at the cost of Laender autonomy. This 
view is as much tenable as the one which maintains that the 
Laender’s power of execution of the Reich laws had done the real 
mischief. The entirg scheme presupposed goodwill between the 
Reich and the Laender and ignored gross inequalities existing bet- 
ween, say, a Land like Prussia with three-fifths of the country’s 
population and another like Schaumburg-Lippe with 24,000 persons. 
Any government anxious to get its programme implemented all at 
once and thwarted by non-co-operation or incompetence of the 
Laender must either see itself a failure or supersede the Laender 
altogether. ‘The German States were not good enough to manage 
even the administration of local affairs; it was unwise to endow them 
with enormous authority for national administration. The base was 
too weak for sustaining the federation and as such federalism broke 
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into picces within a short ‘period. As Lowenstein said, “‘A political 
order devised under the assumption of good-will and ‘compromise 
between the Reich and the Laender was bound to collapse, once 
either the Land Government or the Reich Government resolved to 
abandon co-operation.” 


From the very outset, the Reich did not conform to the very 
essential assumptions behind the Constitution. By taking advantage 
of the saving provisions of Article 14, it went on centralising admi- 
nistration specially in the sphere of finance and left very little scope 
for the Laender to execute the national laws in this sphere. The 
provision was a mere concession to Prussia which had a strong 
government of its own and which had exercised the powers of the 
Imperial Federation of 1871. With a new Reich Government, it 
could not easily forego its own authority and as such wanted the 
Reich laws to be administered by the Laender. This had pro- 
claimed the necessity for Bundesexekution in order to compel uniform 
action in case of recalcitrant and defiant Laender. The Bonn Basic 
Law had not to make concession to Prussia which had already been 
dismembered and there was no reason for the Parliamentary Council 
to continue the old tradition of Land execution of the federal laws. 
Ways and means of federal compulsion have of course been whittled 
down and some measures are dependent on prior approval of the 
Bundesrat but it should have been foreseen that a strong govern- 
ment at the federal centre would not really be deterred by a Bun- 
desrat which, in the event of disregard of its authority by the 
Federal Government, cannot have any means of enforcement of its 
will against that Government short of directing the Laender 
Governments .to rise in revolt. In the context of a welfare state a 
general government must by the nature of circumstances be much 
stronger than the state governments; if it means business it should 
neither wait for the preparedness of states nor show any sympathy 
for the legal quibbles‘ of sovereignty and autonomy. It was forgotten 
on all hands that “many of the predispositions of the average German 
are more in.-harmony with an authoritarian and an aggressive form 
of government than with a liberal and democratic one.... There is the 
Constitution, an excellent liberal document. There are well-orga- 
nised political parties ready to abide by ‘its rules; and they enjoy 
mass support. But there is a large mass of German people sceptical 


1 Goverimerts of Contirentol Europe, edited by Shotwell, p. 409. 
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of the success of any liberal system, predisposed to authoritarianism, 
nationalist believing that the recent liberal phase is transitory.” 


Coming to details, Articles 83 and 84 practically repeat Articles 
14 and 15 of the Weimar Constitution except that the Bundesrat 
has in most places been interposed between the Federation and the 
Laender. If on account of there being representative government 
the same party possesses a majority in the Bundesrat bv reason of 
its control over the majority of the Laender, this Chamber becomes 
subservient to its will and there is nothing to prevent the Federal 
Government run by this party from reducing the Laercer to mere 
local governmental areas. Besides, Articles 37 and 91 will serve 
the purpose of Article 48 of the Weimar Constitution when the 
Federal Government might declare that “‘there is an imminent 
danger to the existence of the libertarian democratic basic order 
of the Federation” and “‘place the police forces of the other Laender 
under its own instructions”. This can certainly be “rescinded 
after the elimination of the danger or at any time on the demand 
of the Bundesrat”. But the Federal Government is to decide when 
the danger has been eliminated and like the National Socialists” 
camouflage of the Communist danger, it may never terminate. 
‘These provisions appear ominous when it is remembered that 
in addition to the normal predominance of the Chancellor in the 
federal government, he has the power of legislating against the 
opposition of the Bundestag by declaring a legislative emergency in 
accordance with Article 81. When the President and the Chan- 
cellor arerof same mind, there is not much improvement over 
the Weimar Constitution. As Professor Friedrich remarked, ‘‘One 
cannot help suspecting that the argument associa*‘ed'with the Allies” 
policy of decentralisation, that is, insistence upon extremely fede- 
ralistic structure, is associated basically not so much with the- 
problem of how to cope with totalitarian movements as with the 
notion that dividing Germany would be an aid to peace.” 

In India the Government of India as well as the State Govern- 
ments have been existing for about a century and each one of them 
had a well-organised administrative apparatus prior to the reorien- 
tation of the structural set-up on the federal pattern. The Union 
Government has full administrative powers in respect of the matters 


1 “Bonn Constitution and Its Chances”, an Article in The Round Tab 
for September 1949, pp. 311-12. he Round Table 
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enumerated in the Union List and administration of matters enume- 
rated in the State List is vested in the State Governments. In respect 
of matters in the Concurrent List, the Union and the State Govern- 
ments have parallel sets of administration and in some cases, to 
avoid duplication of machinery, even the lays of the Union are left 
to be administered by the State authorities. As there has been ful! 
co-operation between the Union and the States from the very com- 
mencement of the Cons“itution, conflicts have been rare. In respect 
of certain matters enumerated in the State List like education, 
health, industries, agriculture and law, there are Ministries in the 
Union level also for laying down uniform principles of government 
and for co-ordinating the activities of different States. To this 
extent, the principles followed in the United States are at work. 


Besides, the Union Government has the right of issuing general 
instructions and directions in certain cases and utilising the State 
machinery for the administration of Union laws in others. The 
States have been placed under an obligation of so managing 
their affairs as would ensure compliance with laws made by the 
Parliament and as would not impede or prejudice the exercise of 
the executive power of the Union; in this regard, the Government 
of India is empowered to issue such directions as are deemed 
necessary for the purpose. In respect of construction and main- 
tenance of means of communication declared to be of national or 
military importance and protection of railways, the Union Govern- 
ment have also the power of giving directions to the States. Be- 
sides, the President with the consent of the States concerned, and 
the Parliament without requiring such consent, may confer powers 
and duties on the States or their officers and authorities in respect 
of matters to which the legislative and executive competence of the 
States does not extend. The States might incur additional ex- 
penditure for either carrying out the directions or performing 
duties given by the Union Government and there is no justification 
for imposing this additional burden on the States’ Exchequer. The 
Constitution provides that the Union Government will compensate 
the States for this purpose and in case there is any disagreement 
between the Union and the State Governments concerned as to the 
amount of compensation payable, the matter will be referred to 
the Chief Justice of India to decide it by appointing an arbitrator.. 


1 Articles 256 and 257. 
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.Arbitration will help in shielding from public eye the internal 
conflicts between different governments thereby avoiding bitter- 
ness in their reciprocal relationship. A fresh Article (258-A) was 
added by the Constitution (Seventh Amendment) Act, 1956 under 
which the Governor of the State may, with the consent of the 
Government of India, entrust either conditionally or uncondition- 
ally to that Government or to its officers functions in relation to any 
matter to which the executive power of the State extends. 


Dicey had raised an objection that federalism involves legalism. 

To some extent, this charge is well-founded; for in every conflict, 

the citizens and different governments have to seek judicial inter- 

vention. Realising the consequences of too great a reliance on the 

judiciary in the United States, the makers of the Indian Consti- 

tution provided certain other statutory authorities for resolving 

inter-State conflicts. Rivers in India do not flow within limits of 

politica! boundaries of States; many river systems are inter-State 

and the various River-Valley Projects initiated from before the 

commencement of the Constitution were exposed to terrible risks 

of delay or non-implementation in case the States quarrelled among 

themselves for control and distribution of water of such an inter- 

State river or river-valley and sought redress in the judicial forum 

with the traditional evils of law’s delay and protracted hearings. 

"The Parliament has the power of providing by law for adjudica- 
tion of these disputes and conflicts otherwise by ousting the juris- 
‘diction of the Supreme Court or the subordinate judiciary. They 
‘may exercise this power when there is actually a conflict but to 

make such conflicts rare, the Constitution empowers the President 

to establish an Inter-State Council charged with the duty of enquir- 

ing into and advising upon disputes arising between States, investi- 

gating and discussing subjects of common interest and making 

recommendations upon any such subject and for better co-ordina- 

tion of policy and action with respect to that subject. The Council 

has not yet been set up but the pattern of the National Develop- 

ment Council whose formation was announced by the Government 

‘of India on the 9th August, 1952 conforms to the provisions of 
this Article.! This is an Inter-State Council established on the 

recommendations of the Planning Commission “‘to review the 

‘working of the National Plan from time to time, consider important 


1 Article 263. 
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‘questions of social and economic policy affecting national develop- 
ment and recommend measures for achieving the aims and targets 
set out in the National Plan. The Prime Minister is the Chairman 
of this Council which includes among others the Chief Ministers 
‘of all the States.” 

Further, the Zonal Councils were created in November 1956. 
As part of the reorganisation of states, the 14 States and 4 Union 
Territories (leaving out the Islands) were grouped into five zones: 
.(z) the Central Zone, comprising Uttar Pradesh and Madhya Pra- 
desh, (zz) the Northern Zone, comprising the Punjab, Rajasthan, 
Jammu and Kashmir, and the Union Territories of Delhi and 
Himachal Pradesh, (iz) the Eastern Zone, comprising Bihar, West 
Bengal, Orissa, Assam and the Union Territories of Manipur and 
Tripura, (iv) the Western Zone, comprising Bombay and Mysore,® 
and (vw) the Southern Zone, comprising of Andhra Pradesh, Madras 
and Kerala. Each zone has been provided with a Zonal Council 
with a view to providing a forum for close co-operation amongst 
the States and Union Territories included in each zone in respect 
of matters of common interest to them. The Union Home Minister 
has been nominated by the President as the chairman of all the 
Zonal Councils. These Councils are advisory bodies and may 
discuss any matter of common interest to some or all of the parties 
represented in them—the Union, the State or the Union Territories. 
The Councils are intended particularly to discuss and make recom- 
mendations with regard to any matter of common interest in the 
‘field of economic or social planning or questions like border disputes, 
linguistic minorities, inter-state transport or matters arising out 
of the reorganisation of states. Two or more Zonal Councils may 
‘also hold joint meetings. Meetings are held in the States included 
in each zone by rotation. The administrative expenses of the 
‘Zonal Council Headquarters in each case are to be borne by the 
‘Central Government out of monies provided by Parliament. 

A sort of Bundesexekution is however there in the Constitu- 
‘tion of India. It is the duty of the Union to ensure that the 
‘Government of every State is carried on in accordance with the 
Constitution? and if the President on receipt of a report from the 

1 On the bifucration of Bombay the western zone comprised Maha- 
rashtra, Guiarat and Mysore. Similarly, eastern zone comprises Assam, Naga- 


Jand, Bihar, West Benga} and Orissa. 
2 Ariicle 355. 


Digitized by PPRACHIN, SOA 


188 THE CONSTITUTION OF INDIA 


Governor of a State or otherwise is satisfied that in a particular 
situation, the Government of the State cannot be so carried on, he 
can, on issue of a Proclamation to this effect, suspend the normal 
constitutional machincry, assume to himself the administration of 
that State including the powers of the Governor and direct the 
exercise of the legislative power by or under the authority of the 
Parliament and take such other incidental or ancillary measures as 
are dcemed necessary and consequential for the purpose. In 
such an eventuality, the legislative powers are either conferred on 
the President himself or are exercised by the Parliament and 
executive authority is directed by the President through the 
Governor as his Agent. In actual practice, the Government of 
India appoints an Adviser to advisc and assist the Presidential Agent 
in the administration of the State. Where any State has failed to: 
comply with or to give effect to any directions issued by the Union 
Government in exercise of its executive power under any provision 
of the Constitution, the President may lawfully hold that a situation 
has arisen in which the Government of that State cannot be carried 
on in accordance with the Constitution and as such promulgate a 
Proclamation to that effect.? This will result in emergency govern- 
ment in the State through the President and the Parliament. This 
power has been brought into use on nine occasions, viz., in the 
Punjab in 1951, in the Patiala and East Punjab States Union 
(commonly referred to as PEPSU) in 1953, in Andhra in 1954, in 
Travancore-Cochin in 1956, in Kerala in 1959, in Orissa in 1961, 
in Kerala“in 1965, in Punjab in 1966 and in Rajasthan in 1967. This 
is an imitation of Article 93 of the Government of India Act, 1935 
with the help of which half of the country was governed by the 
British Governors during the period of the Second World War. 
The broad language used in the Article might prove handy for 
carrying on a centralistic government in the Union by superseding 
States’ autonomy altogether. Article 356 read with Article 365 
compare most favourably with Article 48 of the Weimar Constitu- 
tion, though political background of the two countries is essentially 
dissimilar. 

The foresight of the framers of the Constitution is proved 
by the suitability of these: provisions of Bundesexekution to 
meet the situation arising out of differing political allegiance of 


1 Article 356. 2 Article 365. 
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parties running the government in the Union and in eight of the 
seventeen States on the results of the Fourth General Election 
of 1967. A State Government can repudiate the Union or defy its 
directions or impede the exercise of executive authority of the 
Union at its own peril; if such a situation arises in any State, the 
Union Government can advise the President under Article 365 
to issue a Proclamation and assume the executive powers of the 
Governor and the State Government: under Article 356. No 
.amendment of the Constitution is necessary to meet the new 
situation in India. 


Just as the Constitution of the United States did not draw a 
distinction between the legislative and financial powers, it has 
maintained no difference between ordinary and financial adminis- 
tration as well. Both the Federal and State Governments adminis- 
iter their own tax laws and even the Comptroller General who is 
the Audit and Accounting authority of the Federation is powerless 
in regard to the States’ expenditure. Situations obtaining in 
‘Germany and India are remarkably different and in both these 
.countries there is a dose of centralism in financial administration 
.also. 


In Weimar Germany, the Reich had the right of administer- 
:ing such of the tax Jaws as were of exclusively federal concern like 
the customs duties but in most other cases of concurrent taxes, 
it had to depend upon the Laender for administration of national 
‘tax laws. The States had also their own tax laws to be adminis- 
tered by themselves. The Reich however had certain powers over 
the Laender in regard to the administration of both the State and 
National tax laws. Article 11 had vested authority on the Reich 
to establish by way of legislation fundamental°principles in regard 
to the permissibility and method of levying state taxes, to guard 
against injury to the income or commercial relationship of the 
‘Reich, double taxation, burdening of the means of communication 
.and public establishments with excessive fees, tax burden on 
imported goods in inter-State commerce, export premia and en- 
‘croachment on important social interests. The Reich in exercise 
of powers contained in Article 84 could further provide by law for 
.organisation of the States’ tax administration and organisation 
‘and powers of authorities with a view to securing uniform and 
‘impartial execution of national tax laws, accounting with States 
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and compensation for costs of administration in connection with 
the execution of national tax laws. This method of centralisa- 
tion included Audit as well; for large funds were flowing from 
the Reich Government into the Laender and no Federation could 
rest content without taking care to see that the amounts granted 
were being properly expen:ed. The Basic Law of Bonn has 
been similarly modelled. Administration of customs, fiscal mono- 
polies, excises, transport and turnover taxes is undertaken by the 
Federation. Income and corporation taxes and non-rcecurrcent levies 
on property may either be administered by the Federation or 
delegated to the State authorities by commission. In all other 
cases, the States will administer both the national and statc laws 
of taxation subject to the federal legislation for regulating the 
Organisation and procedure of work of these authorities and uniform 
training of civil servants. The Federal Minister of Finance may 
also supervise orderly administration in States through authorised 
federal agents who may even issue instructions to subordinate 
Land authorities. Issue of legislative and administrative directions 
must receive the approval of the Bundesrat. 


In India, the Union and the States administer their own 
tax laws but in case of two taxes, namely, stamp duties and 
excise duties on medicinal and toilet preparations, laws levying 
these are made by the Parliament and are administered by the 
States. In one case, even tax laws have been made by the 
Parliament, though it is included in the State List and its adminis- 
tration will be partly the responsibility of the State governments 
with the consent of the States concerned. The Union has the 
power of imposing estate duty on all forms of property but not 
on agricultural land‘because the States impose land revenue and 
undertake land revenue settlements and as such full information 
regarding possession of landed property is at their disposal only. 
The Union has to duplicate this machinery in case it was given the 
power of imposing estate duty on agricultural land also. India is 
principally an agricultural country and every person has more 
or less land in his possession. If estate duty is levied only on 
non-agricultural property, its yield will be negligible and it will 
involve inequality of assessment, as persons with extensive landed 
property will be outside its purview. ‘Before enacting the Estate 
Duty Act, 1953, the Union Government consulted the States about 
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it and all States except West Bengal and Kerala, which had peculiar 
laws of inheritance unlike thosc prevailing elsewhere in the country, 
consented to the Parliament levying cstate duty on agricultural 
land also. Administration of this tax will bea matter of co-opera- 
tion between the Union and State Governments. Information 
regarding non-agricultural property will be supplied by the Income 
Tax Department of the Union and that relating to agricultural 
property by the State Governments. Assessment and collection. 
of the tax will, however, be a central responsibility. 


Audit in India is purely a matter of Union concern. Itis. 
item Number 76 in the Union List. There is a Comptroller and 
Auditor General for the Union and Accountants General for the 
States but they are all agents of the’ Union Government and a 
State has no control over the Accountant General who audits its 
accounts. The Auditor General has been given a semi-judi- 
cial status. He is appointed by the President under conditions 
of service determined by the Parliament by law and he can be 
removed from office by on order of the President only on receipt 
of an address from each House of Parliament passed with a 
majority of two-thirds which again shall be a majority of the total 
membership of the chamber. He submits the Audit Report of the- 
Union finances to the President and of the States’ finances to the 
Governor for presentation to their respective legislatures. The: 
Accountants General are subordinates of the Comptroller and 
Auditor General and they do not find a mention in the -‘Constitu-- 
tion. Independence of this branch of administration from the 
executive government has proved salutary; for the Audit Reports. 
during the last several years have unsparingly exposed the finan-- 
cial lapses of administrative departments. 5 

The Constitution provides for what is known as financial 
emergency. Article 360 empowers the President to proclaim 
financial emergency if he is satisfied that a situation has arisen 
whereby the financial stability or credit of India or any part of 
her territory is threatened and upon issue of such a Proclamation, 
the executive authority of the Union shall extend to the giving of 
directions to any State to observe specified canons of financial pro-- 
priety and of such other directions as are deemed necessary and 
adequate. Such an emergency has not yet been proclaimed any— 
where but in this Article the Union has the power of unifying 
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the financial administration of the entire country though- for 
limited periods, which can be extended from time to time by the 
Parliament. So long as the States are willing participants in work- 
ing out the scheme of federal finance there is no possibility 
of the Union resorting to such drastic measures. 

Structure of the administrative organisation of different Fede- 
rations discussed in the foregoing pages dismisses all criticisms 
ot Dicey against federalism. Weakness has been removed, lega- 
lism has been reduced; and as to conservatism, all federations 
have succeeded in minimising the rigidity of the Constitution and 
promoting bold and forward policies through strong and centralised 
federal governments. Adventurism is not common in federal 
states simply because the federation might not feel inclined to 
initiate a bold policy when it knows that it may not be possible 
to get sincere support and cooperation from the units; but no 
federation has been either in theory or in practice so much help- 
less. The federation of the United States has acquired supremacy 
over State administrations by reason of the prevailing circumstances 
and constitutional usages, whereas those of Canada, U.S.S.R. and 
India have derived their predominance from the Constitution 
itself. There has therefore been no conservatism in any of these 
federal States. 


MODERN TENDENCIES IN FEDERALISM 


Professor K.C. Wheare has said, ‘‘For a student of the work- 
ing of the federal government, it is obvious that the practice of 
the Constitution is more important almost than the law of the 
Constitution. . .. Before a country with a federal constitution 
can be regarded as providing an example of federal Government, 
the practice of the constitution must be discovered.”! ‘This dis- 
tinction between a federal constitution and a federal government 
is truer today than it ever was from the very inception of strict 
federalism. ‘Technological progress annihilating time and space, 
change in the conception of society and of social institutions, deve- 
Jopments in economic life and, above all, complete metamor- 
phosis in the character, methods and consequences of modern 
wars have inaugurated an era of wholesale reorientation of the 


1 K. C. Wheare, Federal Government, p. 22. 
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doctrines of political science, including reassessment of the values 
of traditional federalism. 


Federalism was regarded as an element of constitutional 
mechanics; it was a method of limited government. A state like 
England continuing its monarchist traditions could manage without 
imposing territorial limitations on the authority of the Crown as 
there were ncither autonomous territories nor did the conventions 
‘of her constitution warrant institutional framework for limiting 
governmental omnipotence. Monarchy necessarily generates unify- 
ing forces some of which are more psychological than institutional 
and federalism goes ill with them. A too powerful monarch like 
the Kaiser of Germany cannot easily fit in with a federal system 
with limited government but England evolved a working model of 
.constitutionalism where, with a hereditary monarchy, a limited 
government has been set up. The powers of the personal monarch 
have been institutionalised in the Crown and centralised govern- 
‘ment operates with requisite restraints on authoritarianism through 
the Queen-in-Parliament which is a function of reciprocal checks. 
Modern writers sometimes regard the Commonwealth of Nations 
as a loose form of federation and the Crown is cited as the link 
that binds all the self-governing units of this association. Pro- 
fessor Friedrich would like to call it a federational pattern rather 
than a federation. In fact with republican India’s membership 
of this body, even common allegiance to the Crown has been sap- 
‘ped and there is no reason to hold today that federalism prevails 
there in a monarchical set-up. Monarchy and unlimited govern- 
ment were synonymous at a time when the American Colonies 
decided upon federalism and for them a federation as well as separa- 
tion of powers were the devices for settingeup constitutional or 
limited government. Distribution of powers is designed to achieve 
this goal. Supremacy of the Constitution begets a conscious- 
ness among all organs of government that their powers are neither 
permanent nor unlimited; these could be yaried with an amend- 
ment or unfavourable judicial construction of the scheme of 
distribution. 


Limited government involves both territorial and functional 
devolution of powers; federalism combines both. Inspite of pos- 


1 C. J. Friedrich, op. cit., Dp. 212. 
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sessing a unitary central government, England has achieved func- 
tional decentralisation through the creation of local self-governing 
bodies. Bodies in charge of local government in counties, borro- 

ughs, districts and parishes, derive their powers from Parliamentary 

statutes and they are subject to explicit control from London; but 

they are absolutely free to go in their own way provided that they 

keep themselves within the limits set for them. Here the end is 

efficient, not limited, government. Even in federal states, like 
United States, Germany, India, Switzerland and U.S.S.R. there are 
local governing bodies in addition to the regional governments of 

the federating units and the underlying assumption behind this is 

that local problems can be tackled more efficiently by local people 

themselves. In distributing powers between the federal and state 

governments, attention is necessarily paid to the needs of both 

limited and efficient government; one calls for territorial decentra- 

lisation and the other for functional decentralisation. As fcedera- 

lism amalgamates these two forms of decentralisation, considerations: 
of efficiency sometimes supersede those of limited government. If 
in functional decentralisation of local government, requirements of 
efficient government necessitated central supervision and control,. 
the same requirement has at present strengthened the position of 
the Federal Government in all federal states. This is precisely the: 
modern problem. This does not indicate the failure of fede- 
ralism; this only calls for a reassessment of its patterns and values. 

In peace time or in periods not marked by any kind of abnormality,. 
the federation and the states could vie with each other for retaining: 
their respective rights and could indulge in legal acrobatics in the: 
judicial forum; but when emergency conditions prevail, and need. 
for good government is keenly felt, either the states have to fall’ 
in line with the general government for saving the nation and 
defending the Constitution or else their rights have to be necessarily 
superseded, All constitutional governments attribute tremendous. 
sanctity to individual liberties but they do not hesitate to circums- 
cribe them when the state is in danger; likewise all federations. 
scrupulously respect the state rights but are compelled to disre- 
gard them in face of common danger. Thus federalism operates. 
on the basis of mutual co-operation; where this co-operation lacks,. 
institutional provisions are of no avail. On this ground, an 
overdose of centralism in the latest federation embodied in the 
Indian Constitution is justified. 
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Dissection of distributional patterns justifies supremacy of the 
general government in all federations. Defence, foreign affairs, - 
customs and international commerce, communications including 
post, telegraph, telephone and broadcasting and transport, currency 
and coinage are cssentiallv federal powers and are granted to the 
general government in all federal states. Law and order, educa- 
tion, health and such other matters of purely regional importance 
are vested in the state governments. Powers which are incidental 
and consequential to the foregoing—what are called Implied 
Powers in the United States—go along with them to the appropriate 
government. In no federation therc arises any conflict between 
the federal government and the state governments in respect of 
these powers except where implicd powers are so broadly cons- 
trued as to restrict the States’ autonomy to a considerable extent. 
‘The difficulty arises in regard to allocation of powers in the econo- 
mic and social fields and a variety of methods of jurisdictional 
division have been followed in different countries in consonance 
with their peculiar needs and circumstances. Agriculture, in- 
dustry, trade unionism, labour relations and welfare, social insu- 
rance and other social security measures are the real bones of 
contention and the federal system is exposed to serious strain, 
where the general government lays down policy in regard to them 
in the interest of the nation as a whole but the States exhibit an 
unreasonable proclivity for non-co-operation on the questionable 
basis of state rights. 


Defence and foreign affairs are complementary to each other. 
Itwas unfortunate that in the United States the federal forces had 
to be used against the rebellious States of the South during the 
Civil War; otherwise defence of the nation ‘against enemies from 
outside is the essential problem. If foreign affairs can be mani«- 
pulated successfully and friendly relations are cultivated with 
nations in the worid, needs for defence will be minimised and it 
will be unnecessary to maintain costly establishments of army, 
navy and air force. The federating units do not claim anywhere 
a right of interference in foreign affairs and it is both unnecessary 
and undesirable not to maintain unified commands for the nation 
as a whole. The powers given to the Union Republics in the 
Soviet Union in 1944 under what is known as the Molotov Plan 
are purely a window-dressing and do not confer any substantial 
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right in respect of foreign relations or armed establishments. Be- 
fore 1914, Foreign Offices were depending upon skilful choice of 
words and diplomatic exchanges of notes in a leisurely fashion; 
diplomacy had been raised to the status of a fine art. The armed 
forces of the nation were confined to their garrisons in anticipa- 
tion of a call for duty in some distant future and their number 
was reduced to the very minimum as standing armies were being 
frowned upon by the general public. This millenium has disappeared 
for ever. Diplomacy today requircs constant vigilance and alert- 
ness in the midst of cold war going on in the international sphere 
during inter-war periods and state of armed preparedness rather 
than suavity of despatches imparts strenght to a nation’s position 
in the world. Forces are kept in disposition in all vantage points 
of the globe to respond to any situation and sudden call for action 
and huge military establishments involving unheard-of expenditure 
are an unavoidable feature of every modern state. A modern war 
is global in character; battles are fought not only in the theatres 
of war but also in fields and factories, in cities and villages, in all 
sectors of a nmation’s life. Civilians are as much combatants in a 
modern war as the ‘‘boys” on the front. In such a case needs 
of defence which add colour to foreign relations transcend every 
other limitation and if international tensions continue as at present, 
federalism must accommodate centralism or run the risk of being 
supplanted altogether. 

Success in modern wars depends upon the output of fields 
and factories as also on unity among the people. Output in the 
economic sphere does no longer depend upon the efforts of the 
individual; technological progress has made it imperative for purses 
and efforts being pooled together. Production should be perfect, 
speedy and economical and in modern wars, slowing down in -the 
tempo of production and of the supply of goods and services be- 
hind the front line account more for military defeat than casual- 
ties in battle-fields. Again, world economy has now been integ- 
rated and compctitive rivalry in the economic front has produced 
global reactions. National economy must be able to strengthen 
itself adequately and face international competition without which 
a nation’s existence may be in peril. But joint national ende- 
avour in the economic domain must be based on prosperity and 
happiness for all and not only for those who are favourably placed. 
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Society is essentially an integration of diversities and it calls for 
preserving the rights and liberties of the weakest elements in the 
social system. If collectivist thought-currents like communism 
have produced bitterness in the social stratification, they have 
also pointcd out the way for getting out of it. The general govern- 
ment cannot allow the nation to be split up merely because the 
propcrty-owners resent invasion of their rights of property. This 
necessitates national leadership in the social and economic fronts 
and if the units of a federation are incapable of coming up to 
standards set by the general government by reason of paucity of 
funds and personnel, the federation must be prepared to come 
to their aid. 

Modern developments have, therefore, restricted the scope 
of governmental activities which are purely of local concern. It 
was perhaps desirable in the peaceful conditions of the 18th cen- 
tury to think of a limited general government which would func- 
tion effectively on the goodwill of the states; but with change of 
time and circumstances, new federations have erected a slant in 
favour of the general government. The Weimar Federation of 
1919 was more centralised than that of the United States and the 
Indian Union is practically a unitary state. As K.C. Wheare said, 
“Federal Government does not stand for multiplicity alone. It 
stands for multiplicity in unity. It can provide unity where 
unity is needed but it can ensure also that there is variety and 
independence in matters where unity and uniformity is not essen- 
tial.” The field for variety and independence is unfortunately very 
much restricted today. 

In the United States, this tendency towards federal supremacy 
began from the very outset and the general welfare clause of Article 
I, Section 8 was given the broadest possible interpretation by 
Hamilton. His view was upheld by the Supreme Court and so 
long as Marshall presided over it, the Federalist conception of 
a strong federal government came to be accepted asa fact. From 
the Civil War of 1861, the conception of Americanism has sup- 
planted local patriotism and with the denial of the right of 
secession, the States have been left in the position of administra- 
tive units only. Forces tending to the decline of States’ position 
were reinforced by those unleashed by the two world wars and 


1 Op. cit., p. 260. 
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economic depression of the thirtics when the general government 
sect up a number of administrative agencies like the AAA, Food 
and Drug Administration, Federal Bureau of Roads, ctc. in which 
participation by the States is nothing less than compulsory. Liberal 
flow of grants-in aid has succeeded in minimising States’ recalcit- 
rance in as much as the non-participating States would contri- 
bute to the general revenues of the federation for the benefit of 
the obliging States which they cannot easily tolerate. Different 
methods of price control and production regulation adopted 
during the Second World War found the States willing partners. 
As Professor K. B. Smellie says, “The repercussions of the 
New Deal on the federal government were far reaching. It had to 
center new spheres as a producer and distributor and a planning 
authority. It attempted to regulate the volume of agricultural pro- 
duction. It entered fields hitherto reserved for the States as in the 
case of labour legislation. The executive was given a discretionary 
power—for example existing tariff rates—which had hitherto been 
jealously retained by the Congress. The President organised a nct- 
work of technical advisors whom he could consult independently of 
his Cabinet. ‘The scale and interdependence of industry in the 
United States compelled the federal government to undcrtake in the 
emergency of 1933 a scale of intervention which is a commonplace 
in a unitary state such as Great Britain but which is difficult and 
dangerous in a federal system of powers divided between the forty- 
cight States and the central government of a continent.”’3 It must 
be admitted that the Supreme Court above all other factors has been 
primarily responsible for getting the federal leadership tradition 
accepted by the people. In addition to this, there are institutional 
devices for bringing the units together in a common family with 
‘the federal government as the patriarch. President Theodore Roosc- 
‘velt started periodic Governors’ Conferences in 1908 which has 
become a regular featurc todav. The National Conference of Com- 
missioners on uniformity of laws started in 1892 and the Council 
of the State Governments begun in 1937 are permanent institutions 
for inter-state co-operation and cor.scquent forging of unifying 
forces. Besides, there are National Associations of Secretaries cf 
Departments of Agriculture, of Marketing Officials, of Supervisors 
Hf State Banks, of Statc Aviation Officials, of State Superinten- 


2 K. B. Smellie, Our Two Democracies at Work, 1944, p. 58. 
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dents and Commissioners of Education, of State Attorneys General 
and of Police Chiefs, etc. which are aids for mobilising States’ 
support for implementing federal leadership. “‘In short, there has 
‘grown up a wide area of co-operation between the States and federal 
government which is mutually advantageous and not necessarily 
destructive of broader constitutional division of powers.” 

Centralism with attendant dominance of the federal govern- 
ment was an accepted fact in Germany under the Weimar Consti- 
tution which broke down only because of this development. It 
began with the financial reforms of Erzberger and ended with von 
Papen’s forcible expulsion of the Prussian Government in 1932. 
"The crisis came with the accession of the National Socialists to 
power whose authoritarianism superseded federalism altogether. 
The Bonn Constitution has developed similar tendency of 
‘centralism. 

In India, the Union started working in an atmosphere of whole- 
‘hearted co-operation on all sides with a natural leadership of the 
Government of India. Apart from political homogeneity of the 
Union and State Governments, the country had inherited certain 
legacies like refugee problem, food scarcity and labour troubles 
which could be tackled only through co-operative efforts of all autho- 
rities. The Grow-More-Food Campaign was being substantially 
financed by the Union Government and it was also draining away 
its Sterling Balances accumulated during war period by importing 
food from foreign countries for consumption in the States. Financial 
stability of the Union was everybody’s concern and besides, the 
Union was interested in securing the most profitable investment of 
funds provided by it. Labour unrest in one State quickly spread to 
‘others as the trade unions were nationally organised. To prevent 
these industrial disputes by enactment of ameliorative measures had 
‘been a common concern for both Union and State Governments. 
Periodic Food and Labour Ministers’ Conferences were bcing held 
under the Union auspices and this practice has spread even to the 
fields of Industry, Health, Education, Law and Police. The imple- 
mentation of the Five-Year ‘Plans which are based on co-operative 
‘finance between the Union and the States and whose targets are to 
De achicved by the States have integrated the administration in all 
levels and ‘the Planning Commission has clearly pointed out that 


1 C. J. Friedrich, op. cit-, p 217. 
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the success of the Plans will be determined “by the extent to. 
which it is possible to energise the entire community and to place 
before it a goal of endeavour which would call forth all its latent 
creative urges.’”’3 A planned State is neccessarily centralised and 
political dogmas cannot be allowed to detract from the possibilities. 
of a programme of economic regeneration of the nation. 


It is not so much the provisions of a Constitution but the cir- 
cumstances in which they are worked out that develop a centra- 
lising tendency. The party system and the parliamentary form 
of government are the most important reasons of federal centralism. 
In the United States, where federalism took its root, the framers. 
of the Constitution were not aware that in future two national 
parties, the Republicans and Democrats, will link together ali 
the institutions erected in pursuance of the principles of federalism 
and separation of powers. Ifthe same party captures power in 
the federal and state governments, state boundaries are wiped out 
for political purposes. ‘The National Directing Committee of the 
Party leads and both the Federation and the States merely render 
obedience. ‘These Governments really work under two sovereigns, 
one the legal sovereign in the Constitution and the other the 
political sovereign in the National Committee of the Party. The 
Constitution being an inert thing, its limitations are overridden 
by ever alert and vigilant agencies of political control. The more 
rigid is the discipline of the parties, the greater is the swing towards. 
centralism in federations. This is true of all federations. In the 
United States, the President is the political leader of his party 
and constitutionally, the Head of the State, The Governors and 
the legislatures of the States are elected on party basis. If federa- 
lism precludes the President from wielding his constitutional control 
over the States, he could do so through his political leadership. 
and regiment the activities of all States ruled by his partymen. 
Economic uniformity has been playing such an important role in 
American politics that the parties have to temper rigidity of their 
control with attention to economic interests of the States concerned. 
Besides, the Presidential form of government obtaining in that 
country does not create a national governmental committee like 
the Council of Ministers in a parliamentary democracy, who im 
their capacity are political leaders of different States. 


1 Report of the Indian Planning Commission, Chapter II. 
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In the Soviet Union the unchallenged domination of the: 
Communist Party has in practice turned the federal constitution 
into a unitary system. 


The situation is worse in Germany and India. Both of them 
have national parties as well as governments on parliamentary 
model. Monocratic regime under National Socialism was the result 
of party uniformity and whatever interferences were made with 
State administrations were dictated by party considerations. In 
a parliamentary system, the federal government feels uncomfortable 
if another party is in power in one or more Laender and nothing 
is considered foul enough for pulling down these politically hetero- 
geneous governments. The future shape of the Bundesrepublik 
would depend upon the outcome of the struggle between the SPD 
and CDU-CSU for capturing power in the federation and the 
Laender. Such political interventionism produces the self-same: 
effects as interference through constitutional channels. 

In India the Congress had, prior to independence, developed: 
rigid party control as a fighting organisation and the same tradition 
continues till today. There is a Central Parliamentary Board tor 
regiment the governments of the Union and of the States under 
the Congress rule and the policy laid down by the Congress 
Working Committee is to be implemented by all of them. Purushot- 
tam Das Tandon, the Congress President, had said in a statement 
on July 22, 1951, “The Congress Governments are responsible to: 
the Congress and have to carry out policies laid down by the 
Congress from time to time.” After the general election of 1952, 
it was found that the Congress had no majority in Madras and the’ 
Opposition parties, some of which had coalesced in a United 
Democratic Front, might form the Governmént in that State. In 
discussing that possibility, Pandit Nehru said, ‘“‘My attitude as the- 
Prime Minister is that I shall treat it exactly on the same Jevel as: 
any other Government. My attitude as Congress President might’ 
not be the same.” TItis doubtful if this duality could be maintained’ 
in actual practice and as such the Opposition did not have the 
courage to accept office with the resultant formation of a minority 
government by the Congress. 

The position has been rather complicated after the Fourth 
General Election when non-Congress Governments have been for- 
med in eight out of the seventeen States and except in. Madras: 
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where the Dravid Munnetra Kazagham has formed government 
with an absolute majority, all other States have governments formed 
by coalitions of two or more parties. In many of these States, 
erstwhile Congressmen who had seceded from the parent organisa- 
tion have manned the Councils of Ministers. Their counterparts 
in the Parliament are in the Opposition to the Congress Cabinet 
in the Union. Politically this has posed a very interesting problem. 
No single party is in a position of dominance throughout the 
country. The colleagues of the leaders who are in power in the 
Union are sitting in the Opposition in the non-Congress States 
‘whereas colleagues of the Ministers in these States arc opposed to 
the Government of India. Thus, while one segment of a party 
is government, the other segment constitutes thg opposition. 
This has made the spectacle of monolithic party organisations a 
thing of the past. Different segments of the same party are both 
‘co-operating and opposing the government of the day and this has 
thrown such a challenge to traditional thinking in regard to federa- 
lism that the President, the Prime Minister and the Chief Ministers 
of these eight States are vying with each other in their expressions 
‘of mutual cooperation and smooth running of Union-State relations. 


The Union ‘Cabinet is formed with the Prime Minister and 
other members of the Cabinet many of whom are also members 
‘of the Congress Working Committee. Most of the members of the 
Union Cabinet are likely to be front-rank leaders in their respective 
States and besides, the Chief Ministers of some States remain 
in the Congress Working Committee. Parliamentary governments 
‘in both the Union and the States are intertwined through the Union 
‘Cabinet and the Congress Working Committee and this fusion does 
not leave much opportunity for federalism to operate. If constitu- 
tionally the Union is over-centralised, it was politically a unitary 
State and writs of the Congress ran throughout the land. 
Centralised federalism in India has been the result of five 
‘outstanding factors, viz., (a) Monolithic parties which control 
the State organisations through their national organs. (2) Congress 
rule in the Union and in all the States from 1950 till 1967 with 
minor exceptions. (c) Dominating personality of Jawaharlal Nshru 
as the Prime Minister from 1950 till 1964. (2) Introduction of nati- 
onal planning as the medium for rapid economic growth in the 
“country. (e) Continuing emergency of foreign aggression with 


Digitized by PPRACHIN, SOA 


FEDERALISM IN INDIA 203 


‘actual occurrence of Chinese aggression in 1962 and Pakistani aggres- 
‘sion in 1965. All the recognised all-India parties like the Congress, 
Praja Socialist Party, Communist Party of India, the Swatantra 
Party and the Bharatiya Jana Sangh have their national executives 
and parliamentary boards to control the State units of the con- 
cerned party. Because of this, uninterrupted Congress rule in 
India had undermined constitutional federalism by making the 
State Governments political vassals of the Union. Even the 
President and the Governors had reflected the party image. Emer- 
gence of strong personalities in the States’ sphere might have [o0se- 
ned the hold of the centre but this was unthinkable in face of the 
leadership of Jawaharlal Nehru. It is only after his death cn 
May 27, 1964 when clection of his successors, Lal Bahadur Sastri 
-and Shrimati Indira Gandhi were manocuvred by some of the State 
Chief Ministers that the Union felt increasingly inclined to respect 
.the wishes of some of the State Governments. 


Pianning was introduced from 1951, that is about a year after 
India became a republic. Most of the plan schemes were to be im- 
.plemented in the States through their respective Governments and in 
many cases, the schemes were either fully or partly financed by the 
‘Union Government which on account of this, insisted on rigid 
‘conformity of the aided States to certain norms of administration. 
“The States were about to show sensitivity towards maintenance of 
‘State rights because of failing control by Nehru in the last days of 
his life when foreign aggression in quick succession within a short 
.period of three years, brought forth currents of patriotism when 
‘every one felt concerned about the integrity and security of the 
country disregarding academic demands for illusory State rights. 
.Attempts were being made to arrest centrifugal tendencies through 
National Integration Councils and Conferences; all these appeared 
‘unavailing when threats of common danger integrated the States and 
the Union into one common whole as we had witnessed during the 
.days of independence struggle. 

As Professor Fricdrich stated in connection with the Aust- 
ralian Government, “‘This Prime Minister dependent upon parlia- 
mentary majority is of course the real executive and hence we have 
.a parliamentary system of government. This system is ill-adapted 
to a federal Parliament with two Houses; difficult conflicts arise 
shen the majorities in the two houses differ from each other.” 
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Advocates of classical federalism had pinned much faith on 
three elements of a constitution for effectively regulating a federal 
state. They were, firstly, participation of the units in the forma- 
tion of the policy of the general government through cqual represcn- 
tation in the federal upper chamber; secondly, authority of the 
Supreme Court for defending thc Constitution itself; and thirdly, 
the share of the units in the process of amendment of the Constitu- 
tion. But each one of these essential elements is less than necessary: 
under modern conditions. 

It was believed for a long time that the federal legislature must 
be bicameral, in as much as federalism reconciies two opposite prin- 
ciples of national unity and autonomy of units and each of these 
deserves concrete embodiment in the legislature. One chamber, 
preferably the lower, should represent national unity and the other,. 
the upper chamber, must accord equality of representation to the 
units. The upper chamber would thus function as the watch-dog 
of federalism by preventing too much encroachment by the common: 
government through legislation and administration on the sacred 
state rights. Necessarily the members of this chamber were like: 
delegates of the States. The Senate of the United States was consti- 
tuted on this model with two representatives from each State elected’ 
by their respective legislatures. There is no equality of representa-- 
tion in the federal second chambers in Germany and India. Besides,. 
members of the Senate in the United States are at present elected. 
by the people directly, whereas members of the upper house are 
elected by the State Legislatures in India and are appointed by the 
Laender Governments in Germany. In India and the United States,, 
the upper chamber consists of members, but in Germany the Bun-- 
desrat consists of Juaender votes to be cast by even one individual’ 
delegate from each Land. The Senators of the United States and’ 
the members of the Indian Rajya Sabha are representatives to act: 
according to their conscience but the delegates of the Laender in: 
Germany are subject to detailed instructions from their principals. 
Advent of parties has eliminated whatever difference there ever 
were between the two chambers of a Federal Parliament. A moderm 
writer says, ‘‘There is probably a growing need in all federations 
for consultation with State authorities but the mechanism of 
association and conference are not dependent on bicameralism.”? 


1 Mccmahon, Essay on “‘Federations” in “Encyclopcedia of Socicl Sciences. 
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Dicey as a lawyer had extolled reverence for law as an essen- 
‘tial factor for the successful working of federalism and he said, 
“‘That a federal system can flourish only among the communities 
imbued with a legal spirit and trained to reverence the law is as 
certain as can be anv political speculation. Federalism substitutes 
litigation for legislation and none but a law-fearing people will be 
inclined to regard the decision of a suit as equivalent to the enact- 
ment of a law.”! This is an over-emphasis on the utility of the 
‘Supreme Court as a federal court. Dicey has used the Supreme 
Court of the United States and its influence as his illustration but 
-he did not live to see the helplessness of the German Constitution- 
al Court in 1932 which had decided in favour of Prussia against the 
Reich Government of von Papen but could not enforce its judg- 
ment. The Indian Supreme Court has not yet faced many conflicts 
between the Union and the States but the tendency exhibited by it 
‘in respect of judicial review is in favour of the Union. Even the 
American Supreme Court has of late shown predilections in favour 
of the federal government. However, there is a large body of 
opinion in favour of making the Supreme Court a final point of 
-appeal but as legalism introduces unnecessary rigidity, the modern 
tendency is in favour of extra-judicial authorities for adjudication 
of federal disputes. 

States’ participation in constitutional amendments is no longer 
.accepted as a federal feature; it does not exist in many of the 
‘modern federations. The Constitution of the United States still 
carries on with its old provisions and it has been seen that because 
of this rigidity, evolution of that Constitution has flowed through 
different channels. Neither the Weimar Constitution nor the Bonn 
Basic Law has provided for ratification: by the Laender. In the 
U. S. S. R. the units do not participate in the process of constitu- 
“tional amendment at all. The Indian Constitution has given a share 
to the States in respect of amendment of only a few specified 
Articles and even there, not a three-fourth majority but a simple 
‘majority of States can ratify an amendment to be valid. Mr. 
Macmahon says, ‘‘It is not indispensable to the principle of federal 
equilibrium that amendments be submitted to the authorities of 
‘the member-states or to their electorates or to the electorate of the 
‘Union or to a Constituent Assembly. The amending power may 


1 Dicey, Law of the Constitution, p- 179. 
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be vested in the Central Legislative Body provided some unusual’ 
procedure (such as an extraordinary majority or repassagce in 
successive sessions or both) is required.” 

At a time federalism was looked upon as an ideal for forma- 
tion of world organisations. “‘Federalism does nothing more than 
draw particularism in individua'ity out of its retirement end intro- 
duce it into the community at the same timz as it comp}ements by 
means of individuality.”? From unity to confederation and from 
there to federation has been the progress of the federal ideal. In- 
dependent nations with sovereign governments made an expuri- 
ment in confederalism through the League of Nations and brought 
out their particularism out of retirement but that proved a failure: 
like all its predecessor confederations, for decisions of this body 
required unanimity which is unattainable in a human assemblage. 
During the Second World War, academic discussions were hotly 
carried on for a World Federation. All these discussions found a 
concrete embodiment in the United Nations, in which particular- 
ism has been introduced into the community and decisions are now 
dependent on a two-third majority and not on unanimity. The 
United Nations approximates to a federal State with a General 
Assembly, Security Council and the World Court of Justice but as 
it has not yet succeeded in evolving and organising the means of 
enforcement of its decisions, its effectiveness has been prejudiced. 
Federalism is also a reconciliation between liberty and authority; 
if liberty of States lies unfettered, authority of common government 
must decline. Thc UN is at present in this dilemma and it cannot 
be easily rebutted until the nations develop the consciousness of a 
world community. As Professor Wheare remarks, ‘“‘One of the 
most urgent problems of the world today is to preserve the diversi- 
ties either where they are worth preserving for themselves or where 
they cannot be eradicated, even if they are not desirable and at the 
same time to introduce such a measure of unity as will prevent 
clashes and facilitate co-operation. Fedcralism is one way of 
reconciling these two ends.” 3 


1 Op. cit., p- 175. 


2 Constantine Franz, quoted in Jbid., p 169 
8 Op. cit., p. 260. 
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LEGISLATURE AND LEGISLATION 


Professor Friedrich says, “The political function of Represep- 
tative Assemblies today is not so much the initiation of legislation 
as the carrying on of popular education and propaganda and integ- 
ration and co-ordination ‘of conflicting interests and viewpoints.” 
A modern legislature discharges its duties in the full glare of 
publicity. Legislatures are representative bodies where the general 
will of the people is said to be reflected and, as there are various 
shades of differences and diversities among the people of a country, 
the legislature does not reflect all these but it is a mere integra- 
tion of the same. By necessity, it cannot be the highest ccmmon 
factor; in that case compromises will become impossible. It is 
the lowest common measure of these diversities by dint of which 
it maintains its collective entity while responding to the interests 
of the people it represents. Differences among the people are 
transcended by the sense of community; different interests repre- 
sented in the legislature are sublimated by oneness brought about 
by the integration process. The more effective is this ifitegration, 
greater is the sense of patriotism generated by these bodies among 
the people and their educative influence is profound. But if the 
conflicts of the ordinary life of citizens ar@also carried into the 
legislative forum, people lose all their political interests and an 
inertia develops in consequence of which authoritarian groups 
emerge and impose integration through a political steam-roller. 
Legislatures in modern times are thus the pivot of constitutional 
government and their efficiency begets political consciousness 
among the people. 

A legislature is said to legislate; it makes laws for the govern- 
ance of the community. In such a description, a good deal of 
historical developments is concealed. For, legislation as the 


1 Carl J. Friedrich, Constitutional Government ad Democracy, p. 297. 
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specific duty of a particular organ of government is of very recent 
growth. Bodin was the first political philosopher who had 
emphasised on the op elit ve function of the state. “Sovereignty”, 
according to him, “is the supreme powcr over citizens and subjects 
unrestrained by law.” “ These laws are the emanations of sovere- 
ignty and as such arc not superior to it. The sovereign can alone 
make laws binding on all sections of the community and in a 
state wherever sovereignty resides the legislative power is vested 
there. Even in this description, legislation was not taken as an 
independent responsibility. Till the middle of the seventeenth 
century, laws were not made; they were simply discovered. They 
lay embedded in immemorial customs and traditions, in divine 
and natural laws; the law-giver was merely to discover them. In 
monarchist countries, where the monarch and the sovereign were 
synonymous, it was the duty of the monarch to discover thcse 
laws and it was precisely this claim of James I that was so hotly 
contested by Lord Coke. Coke had ably filled the offices of the 
Speaker of the House of Commons and of ‘the Lord Chief Justice 
of England. As a Judge, he had devoted his time and energy to 
the discovery of the common law as they had been prevailing in 
England; this duty required wide study and great erudition 
without which laws of the community could not be reliably dis- 
covered. As Speaker, he had participated in the process of filling 
up the lacunae in common laws through statute laws, which were 
mere adaptations of immemorial customs to meet contemporary 
circumstances. Laws were thus moulded in two forums: the 
King’s Court and the High Court of Parliament. The Monarch 
.could not reasonably claim the monopoly of legislation; he had 
not the training and equipment for discovering laws as was done 
by the Judges, nor was he so much conversant with the desires and 
aspirations of the community as to take over the business of adap- 
tations. As Lord Coke said to James I, “His Majesty was not 
learned in the laws of his realm of England, and causes which 
concern the life, on inheritance, or goods or fortunes of his sub- 
jects are not to be decided by natural reason but by the artificial 
reason and judgment of law which law is an act which requires 
long study and experience, before that a man can attain to the 
.cognizance of it.” Law had to be made for him and his duty was 


1 Quoted in Sabine, A History of Political Theory, p. 452. 
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to execute them as the Chief Magistrate. He could neither sus- 
pend them nor could he dispense with them. Likewise, neither 
he nor his subordinates could interfere with normal flow of Justice. 
which proclaimed that ‘‘the pretended power of suspending laws\ 
or the execution of laws by regal authority without consent of 
Parliament is illegal, and the pretended power of dispensing with 
laws or the execution of laws by the regal authority as it hath been 
assumed and exercised of late, is illegal.” For these pretended 
powers, a King had to lose his head and another had to lose his 
Throne. 

Such a right, so inconvenient for the monarch, could be claimed 
by the Parliament and it had to be conceded by him simply be- 
cause the King had no other alternative. ‘These privileges were 
practically extorted against the Royal will. His Majesty’s Govern- 
ment must be carried on and for this purpose he needed funds 
which were raised in form of levies, taxes, forced loans and bene- 
volences from the people. Those who refused to pay these sums 
arbitrarily imposed on them were put in peril of their life, limb 
or property. The earliest challenge was made against King John 
who had to undertake in the Magna Carta (1215) that “No scutage 
nor aid shall be imposed on our Kingdom unless by the common 
council of our Kingdom” and ‘‘for the assessing of scutages, we 
shall cause to be summoned the Arch-bishops, Bishops, Abbots, 
Earls and Great Barons individually by our letters. And besides, we 
will cause to be summoned in general by our Sheriffs ahd Bailiffs 
all those who hold of us in chief . . . and in all the letters of sum- 
mons, we will express the cause of the summons.”2 When King 
Edward I was overwhelmed by the arbitrary conduct of these nobles, 
who had wrung out the above-said concessions, he directed sum- 
mons to be issued to the Knights of the Shires and Burgesses 
of the Boroughs to be used as counterpoise against too powerful 
Barons. The Knights, four of whom were chosen by each country 
to sit in the Assizes of the county courts, had already been parti- 
cipants in the judicial function of the realm in terms of the 
Great Charter and the Parliament of 1265 extended the privilege 
of similar participation in matters of taxation as well. This Parlia- 


1 Pollock and Others, Source Book in European Government, p. 13. 
2 Ibid., p. 4. 
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‘ment met in a Joint Session, but in course of time the High Clergy 
and the Barons representing the Classes preferredt o sit separately 
from the masses whose representatives the Knights and the Burges- 
ses were. The former were summoned by name individually 
and the latter had to be chosen through writs issued to the Sheriffs. 
The Assembly called together for the purpose of voting funds to: 
the King broke up into two compartments which have come 
down as the House of Lords and the House of Commons and as. 
such bicameralism was an accidental growth. The summons 
to the two sections being simultaneous, even today the House 
of Lords cannot sit and transact business when the House of 
Commens stood dissolved. The privileges granted by King John 
were exercised for some time but during the reign of the Tudors, 
the power and glory of the Monarchs were so dazzling that the 
Parliament paled into insignificance. It, however, started reassert-. 
ing the old privileges through the Petition of Rights (1628) to 
which King Charles I had given his consent with the memorable: 
words, “The King willeth that right be done according to the 
laws and customs of the realm; and that the statutes be put in due 
execution that his subjects may have no cause to complain of any: 
wrong or oppressions contrary to their just rights and liberties to. 
the preservation whereof he holds himself as well as obliged as 
of his prerogative.” The right over the purse was finally acquired. 
by the Parliament through the Bill of Rights (1689) which provid- 
ed, “That levying of money for the use of the Crown by pretence: 
of prerogatives without grant of Parliament for longer time and in 
other manncr than the same is or shall be granted is illegal.’”’? In- 
addition to the power ‘of determining and discovering laws, the: 
Parliament acquired the right of controlling supplies to the Crown, 
though one was the direct consequence of the other. 

But there were many grievances of the people against the: 
manner of execution of lawvs. Good laws might be badly applied’ 
thereby creating dangers and difficulties for the citizens and as. 
the Monarch had not derived his authority from the Parliament, 
he was not bound to give an account of his administration to them.. 
The Parliament began taking action against the Royal advisors. 
and executors of law through Impeachment and Bills of Attainder.. 


1 Jbid., p. 11. 
2 Jbid., p. 14. 
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The Parliament claimed the inherent right of the people to peti- 
tion the King for redress of their grievances and when the King 
was compelled to ask for funds, the claim that “redress ‘of grievances 
must precede supply” was asserted. The Petition of Rights was 
one such record of grievances presented to the King who was 
compelled to assent under duress to all that were claimed therein 
but he started thereafter his ‘‘Eleven Years’ Tyranny” when he 
ruled without summoning the Parliament at all. His subordi- 
nates began executing Royal authority in complete disregard of 
the rights and liberties of the people and the reaction to this abso- 
lutism came in the form of Civil War and ultimate execution of 
the King. The Bill of Rights declared ‘‘execution of the regat 
authority without consent of Parliament illcgal,”’ claimed ‘‘the 
right of the subjects to petition the King” and declared that 
“for redress of all grievances and for the amending, strengthening 
and preserving of the laws, Parliament ought to be held frequent- 
ly.’ All officers and ministers shall serve Their Majesties and their 
successors according to the declarations set forth in the Bill. This 
had indirectly established the claim that the executive govern- 
ment must be acceptable to the Parliament and this became the 
root of parliamentary responsibility which was later evolved by 
conventions and judicial decisions. The Bill of Rights had settled 
the Crown for the time being and the Act of Settlement demons- 
trated further that even the Monarch himself derived his position 
and authority from Parliamentary consent. 


Thus historical forces were responsible for vesting the rights 
of legislation, imposition of taxes and voting of supplies and of 
controlling the actions of the executive in the British Parliament 
which is the ‘Mother of all Parliaments’ ofthe world and as such 
these have been the three classic rights of all representative lcgis- 
latures. But in course of time, legislation came out as the primary 
and the most important of these rights and all controversies relating 
to the proper method of constituting the legislature have revolved 
round the satisfactory exercise of this responsibility. The British 
Parliament had contained both the classes and the masses and 
the system of land distribution in that country was so uneven 
and inequitable that the masses muzzled by and sacrificed before 
the property-owners. ‘“‘Government by men” was necessarily in- 
clined towards the propertied elements and this could not be a 
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satisfactory position in any case. Harrington had, therefore, plea- 
ded for a “government of laws” and for that purpose advocated 
‘a scheme of redistribution of property which would make repre- 
sentation in Parliament equitable and help in the formation of 
just laws. John Locke had laid equal emphasis on constitu tional 
government of laws and held that “for the form of government 
‘depending upon the placing of the supreme power, which is the 
‘legislative, it being impossible to conceive that an inferior power 
“should prescribe to a superior or any but the supreme make laws, 
‘according as the power of making laws is placed, such is the form 
‘of the commonwealth.’”’”! Thus both Harrington and Locke empha- 
:sised on the ‘‘Government of Laws” which is the Commonwealth 
:and these laws were to be made by the legislature which is the 
‘wielder of superior power. This ideal was differently expressed 
‘by Rousseau who said, “I therefore give the name of Republic 
“to every state that is governed by laws, no matter what the form 
‘of its administration may be; for only in such a case, does the 
“public interest govern and the ‘res publica’ rank as a reality.”’? 
iLaws arc thus the quintessence of constitutional government and 
“this necessarily makes the law-making body, that is the Legislature, 
rsuperior to all other organs of the state. 
If laws are to respond to the popular will, the legislature must 
‘be democratic. Popular representatives must be associated with 
‘the legislative function. These representatives may either be elec- 
‘ted or got together by some other means; what is essential is that 
“they must’ reflect that abstract notion of Rousseau, the General 
‘Will of .the body-politic. Election through universal, direct and 
:secret vote through single member constituencies on the basis of 
simple majority has been the most widely prevalent mode, though 
in some of the Continental countries including Weimar Germany, 
‘proportional representation of Carl Andrae type was adopted. 
«Despite. prolonged arguments of political scientists for and against 
ceach system, it has been commonly accepted that direct election 
“on the former plan is the most satisfactory method of ensuring 
popular participation in the legislature... A representative form 
“Of government rests on participation of people’s representatives 
“through the legislature in the business of law-making. Imposition 


‘1 John Locke, Of Civil Government (Everyman’s edition), p. 183. 
-2 Social Contract (Everyman’s edition), pp. 33-34. 


Digitized by PPRACHIN, SOA 


୯ 


LEGISLATURE 212: 
of taxes and appropriation of supplies are often regarded as a species; 
of legislation; for taxes are levied and funds are granted in form 
of Acts of thc legislature. In coming to the legislature, peoples’ 
representatives do also wield a control over the purse. 


But repres2ontative government has followed two different 
tracks in the sphere of administration. In one case, the legislature 
ordains execution of laws made by it through persons acceptable- 
to it and persons once acceptable and in charge of administration 
must lay down office when they cease to be so acceptable. They 
run the government only on the parliamentary mandate; they 
cannot violate this mandate on a plea of any other mandate from: 
anybody else. They may or may not be members of the legislature: 
to which they owe responsibility but they must always come before 
it whenever called upon to do so to give an account of themselves 
and of their activities. In this form of government, the people 
have only an indirect voice in the affairs of administration and. 
they rest content by delegating their trust to the representative: 
legislature for a specified period. In every general election, the 
citizen punishes his representative through the with-holding or 
transfer of his vote, both for making bad law and for supporting: 
a bad administration. This is responsible government of the- 
parliamentary type and this prevails in the United Kingdom, India, 
Canada, Australia and the West German Federal Republic among: 
many others. 

But in the United States, they have followed the principle of 
separation of powers. The Virginia Bill of Rights in Section 5 
proclaimed that “‘the Legislative and Executive powers of the state: 
should be separate and distinct from the judiciary” and accord— 
ingly ‘‘all legislative powers were vested 4n a Congress of the 
United States.” The cxecutive government was kept distinct and 
separate and the people from whom both the powers were ulti 
mately derived were asked to choose a Chief Magistrate called’ 
President in whom the executive power was vested. In a general 
election, the Congress renders account for its legislative work and 
the President for executive administration before the people. It 
is quite likely that the people may send back to office the same: 
President but not the same Congress or vice versa, which might: 
make government difficult and incompetent but that is the will of” 
the people. The executive wants laws and funds from the Congress 
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which again stands in need of facts and information in return for 
making necessary laws. Like parliamentary democracies, both are 
interdependent and are in need of reciprocal assistance but as the 
Constitution has created a gulf betweer them s9 that ‘‘the same 
men cannot make tyrannical laws and exccute them tyrannically,” 
extra-constitutional deviccs have been evolved to make such co- 
operation feasible and effective. This is the non-responsible 
government of the Presidential type. In the United States, the 
Congress may not directly control the executive as is done in a 
parliamentary democracy; but its control is nevertheless very much 
eff :ctive through its powers of Investigation and Enquiry. No 
government can smoothly run the administration in that country 
withou" making itself acceptable to and without carrying with it 
the Congress, and this has been facilitated through many devices 
most important of which is the Party System. Differences in the 
relation of the executive to the legislature in these two types of 

emo9cratic government are responsible for dissimilarities in powers 
and functions of their legislative bodies. 


Powers and functions of the British Parliament have been 
derived from the forces of history and supplemented by the laws 
and the practices of the realm; these have been epitomised by the 
concept of “Sovereignty of Parliament” which, as De Lolme said, 
“‘can do everything except making a man a woman or a woman a 
man”, But in countries with written constitutions, specially 
where there is a federal state, legislatures are strictly confined to 
the powers granted to them by the written document. Efficiency 
‘of democratic government lics in the cfficicnt functioning of the 
legislative bodies but they in their turn depend upon methods of 
‘their constitution and~organisation as also on the role played by 
the political parties therein. One of the much-discussed problems 
of legislative organisation is that of bicameralism which in modern 
times is accepted as an unaltcrable fact and in federal states as an 


indispensable necessity. 


ORGANISATION OF LEGISLATURE 


The British Parliament consists of Her Majesty the Queen and 
two Houses known as the House of Lords and House of Commons 
and all laws are made by “Her Most Excellent Majesty by and 


Digitized by PPRACHIN, SOA 


LEGISLATURE 215 


with the advice and consent of the Lords Spiritual and Temporal 
and the Commons in the present Parliament assembled”, The 
‘Queen is an integral component of the parliamentary organisation 
and no parliamentary Act is valid until both the Houses subject 
to the provisions of the Parliament Acts of 1911 and 1949 and the 
‘Queen have played their assigned roles therein. This is signified 
by thc phrase Queen-in-Parliament. The Parliament of India 
does likewise consist of the President and two Houses known as 
‘the Rajya Sabha and the Lok Sabha. A bill in order to be an Act 
must pass through both Houses of Parliament and should also 
receive the assent of the President in accordance with the provisions 
of the Constitution. In both the United ‘Kingdom and India, the 
Head of the State has been established as an integral element of 
the parliamentary organisation and as there is combination of 
‘executive and legislative powers in these two constitutional systems, 
no difficulty arises out of this arrangement, 


But the circumstances are different in the United States and 
‘Germany. Article I, Section 1, of the Constitution of the United 
States has vested all legislative powers in a Congress which consists 
‘of a Senate and the Houses of Representatives; the President is nct 
a part of the legislative structure. In actual practice, the President 
of the United States, in accordance with Section 7 of that Article, 
has more extensive powers in the legislative sphere than either 
the British Queen or the Indian President. In the latter States, 
only bills for their effectiveness are subject to the assent of the 
Head of the State and concurrent resolutions passed by both 
Houses of Parliament are neither so referred nor do they derive 
their validity from such approval, But in the United States, every 
bill, ‘every order, resolution or vote to which the concurrence of 
the Senate and the House of Representatives may be necessary 
{except in the question of adjournment) shall be presented to the 
President of the United States; and before the same shall take 
effect, shall be approved by him’. This is a much wider power, 
though in modern times since 1939 there is an increasing tendency 
of the Congress to take away the Presidential approval from con- 
current resolutions by vesting plenary authority in themselves.! 

i R. W. Ginnane, Article on “‘Control of Federal Administration by 


Congressional Resolutions and Committees” in Harvard Lew Review, 
Volume 66, Number 4, February 1953. 
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In Germany, both the Weimar Constitution and the Bonn 
Basic Law are silent about the exact definition of the legislature 
of the federation. The Weimar Document in Article 68, Para 2 
simply said that “National Laws are enacted by the Reichstag’” 
and proceeded to define the roles to be played by the President, 
National Cabinet and the Reichsrat in the process of legislation. 
The President of the Reich had no right of assent; he merely ‘“‘pre- 
pared the laws which have been passed” and “published them in 
the National Law Gazette”. He could also refer these laws to 
popular referendum under prescribed circumstances. “‘Preparing’” 
a law included the duty to verify the text and ascertain the fact 
that the law had been passed in due legal form.3 This involved 
the power of return of a bill to the Reichstag in case he was of 
opinion that the law was not in ‘“‘due legal form”. At most, this 
and the power of submitting a bill for referendum were more for 
purposes of delay than for negativing them altogether. The Basic 
Law provides that ‘‘Federal Laws are passed by the Bundestag’? 
and “Laws enacted in accordance with the provisions of this Basic 
Law shall after counter-signature be engrossed by the President and 
promulgated in the Federal Gazette.”2 The Bundesrat has also a 
share in the legislative procedure. Thus the West German Presi- 
dent compared to his counterpart in the United States has a much 
feebler voice in legislation, though both of them are in accordance 
with their respective Constitutions not integral elements of the 
legislative organisation like the Queen in England or the President 
in India. 


All these legislatures are, however, bicameral in organisation, 
though the chambers are differently designated. Bicameralism 
began in England as a-historical accident and even though the 
House of Lords has at present been shorn of all effective voice in 
the legislative activities of England, bicameralism continues in almost 
all countries of the world and a good deal of theoretical justifica- 
tion has been found out in support of the same, The functions 
of a second chamber have been admirably summarised by the 
Bryce Conference which met in England in 1918 for the purpose 
of suggesting reform of the House of Lords as promised in the 


1 Comparative Federal Constitutions (OMGUS), p. 218. 
2 Articles 77 (1) and 82 (1). 
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Preamble of the Parliament Act of 1911. According to them a 
second chamber should have the power of ‘‘examination and revision 
of bills”, “initiation of bills dealing with the subjects of a practi- 
callv non-controversial character”, “interposition of so much delay 
(and no more) in the passing of a bill into law as may be needed 
to enable the opinion of the nation to be adequately expressed 
upon it” and ‘“‘full and free discussion of large and important 
questions such as those of Foreign Affairs, as such discussions 
may often be more useful if conducted in an Assemblv whose 
debates and divisions do not involve the fate of the executive 
government.’”’”! For federal states, there appears to be an added 
jurisdiction in as much as while the lower chamber accords repre- 
sentation to the nation as a whole, the second chamber would 
represent autonomy of states by giving each one of them equality 
of status in it. 


Even England does not appear reconciled to bicameralism and 
the Parliament Act, 1911 leaves open the issue by saying ‘Whereas 
it is intended to substitute for the House of Lords as it at present 
exists, a second chamber constituted on a popular instead of heredi- 
tary basis. . . .and whereas provision will require hercafter to be: 
made by Parliament in a measure effecting such substitution for 
limiting and defining the powers of the new second chamber,”# 
Several Conferences have met includirig the one in 1948 and various 
suggestions of reform have been published but no tangible progress 
has been made towards attaining the promised goal, except the 
amendment of the Act of 1911 in 1948 in which the powers of the 
House of Lords have been still further curtailed reducing their 
power of delay from two years to one year and from three sessions 
to two sessions in cases of bills other than mongy bills.’ As Jennings 
says, the House of Lords does notserve any useful purpose at present; 
“the most that can be said is that the House of Lords exercises 
powers of control which must be exercised somewhere and ought to 
be exercised under the control of Parliament and which the House 
of Commons does not and cannot as organised at present fully 


1 Sir William Ivor Jennings, Parliamert, 1948, p. 424. 

2 Pollok and Others, cp. cit., p. 26. 

3 In 1958, Parliament by an Act has made provisicn for the appiontment 
of Life Peers and Peeresses and renunciation of hereditary peerage. Women 
were admitted to the House for the first time in 1959. 
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exercise.” It neither delays nor revises the bills sent up from 
the House of Commons. It sometimes introduces amendments 
into bills on which it does not insist till the end if the other House 
“does not accept them. The primary function of this House at 
present is to scrutinise the provisional orders that require an atfhir- 
mative vote of the Parliament for their validity and, further, it also 
becomes thc forum for initiating bills and amendments sponsored 
by the Government which could not be introduced in the Commons 
veither for lack of ‘time or for observance of parliamentary proce- 
dure. In spite of this decadence, the House of Lords endures and 
its existence supplies historical justification for second chambers 
elsewhere. 


Theoretically speaking, the duties attributed to a second cham- 
ber do not appear very much necessary or desirable at present. 
Legislation is now a question of speed and not suitable for cool 
and calculated deliberation. Most of the laws are put into force 
at once and are frequently amended to keep pace with changing 
circumstances. The most important of them which are expected 
to remain in the statute book for a longer period are enacted after 
a long period of discussion and fact-finding both in and outside 
the legislature and no one would like such momentous legislations 
to be further delayed bv the niceties of procedure just for the sake 
of providing work for and justifying the existence of the second 
chamber. In a welfare state, most bills are of a technical nature 
and it is not so very easy to amend them in the legislature after 
they wer drafted by experts in consultation with the interests in- 
volved or affected. Discussions in the second chamber on impor- 
tant matters like foreign affairs are not of much consequence as the 
Government pays no attention to them; the only exception in this 
regard is the American Senate where treaties arc to be ratified 
for securing validity. Besides, the House of Lords being a chamber 
of retired politicians might find this work congenial and suitable 
but there is no special merit attached to such discussions in the 
second chambers of other countries. There remains only one 
possibility open for the second chambers to justify themselves and 
that is that they can relieve the congestion from the calendar of 
the Lower House by initiating unimportant and non-controversial 


1 Jennings, op. cit., p. 494. 
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‘bills. Like the House of Lords, the Rajya Sabha in India is 
playing a useful role in this regard but it is doubtful if it is neces- 
sary to maintain a distinct chamber for this solitary purpose at so 
much cost instead of simplifying the procedure of work in the 
lower chamber. In a parliamentary democracy, the convention of 
the Cabinet remaining responsible to the lower chamber alone has 
‘taken away the rationale of existence of an upper chamber. 


A modern writer, however, has introduced an interesting argu- 
ment in favour of bicameralism. In a democracy, the majority 
rules and this majority is probably right. At present, legislation 
is a tripartite affair, as the two chambers with the Head of the State 
are jointly vested with this responsibility. If any two of them 
agree in one subject, that is probably in the public interest; for 
all the three elements derive their mandate directly or indirectly 
from the people and each one of them judges public interests in 
best light. A unicameral legislature with the right of overriding 
the executive veto is bound to be arbitrary and there is a danger 
of mass hysteria rather than public opinion propelling legislative 
activities. As he says, ‘‘Government resting upon a tripod instead 
of upon only two legs will enjoy stability. ‘Three is the least 
number out of which a majority may be formed.” This argument 
does possess some significance in as much as in those countries 
where the executive veto can be overridden, it is done only when 
both the chambers concur; and, again, where the objection of the 
second chamber can also be overruled by the lower chamber under 
.specified circumstances as in India and England, a law can be 
enacted only when assent is given to it by the head of the state. 
‘But where the legislature and the executive are constituted on party 
basis, all the three elements on possessing party homogeneity move 
in unison and there remains scarcely any sense in making the 
legislature a tripod. A tripodal organisation, however, is not a fact 
in all states. 

There is a large body of opinion in favour of bicameralism in 
federal states. Professor MacMahon says, ‘“‘Bicameralism by 
opening the way for cqual representation undoubtedly facilitates 
compromise which may be indispensable in allaying opposition to 


1 W. J. Sheppard, Article on “‘Bicameralism” in the Encyclopaedia of 
Social Sciences, Volume II, p. 534 
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the Union.” The same idea has been differently expressed by 
Professor Friedrich who says that bicameralism is “a compromise 
between a federal scheme in which the representative assembly is 
exclusively composed of representatives of the component units 
and a unitary scheme in which national representation is based on 
legislatively determined divisions of the whole . . .. This sort of 
compromise dividing as it does the legislative power provides a 
rather effective constitutional restraint and once which appears. 
reasonable.’”’”? Both of them emphasise on bicameralism as a matter 
of compromise : one chamber must under the circumstances pro- 
vide for representation of units and that too on the basis of equality. 
In the light of his experiences of the German constitutions which 
he had ana'ysed, Prof. Friedrich did not emphasise so much on 
equal representation, though he still believed that the principle of 
each state having at least one vote in the German second chamber 
is an attempt for maintaining ‘minimum cquality”. 


Both these ideas of equality and compromise are deduced from 
the first federal constitution of the world, that is of the United 
States of America. It is commonly held that the two plans pre- 
sented to the constitutional Convention were diametrically opposed 
to each other; the Virginia Plan wanted representation in the 
federal legislature on the basis of population and the New Jersey 
Plan wanted it on State basis. The Connecticut Compromise 
combined the two by recommending the composition of the lower 
chamber on population basis and the other chamber on the basis 
of States. - This does not appear to be a correct position; ‘“‘two 
Houses for Congress was accepted as a matter of course by the Con- 
vention most of whose members were accustomed to nothing 
different for legislative purposes at home in their respective states. 
.« « In the very first week of the deliberations of the Philadelphia 
Convention that framed the Constitution, the resolution that the 
national legislature ought to consist of two chambers was agrecd 
to without debate and without dissent of any state except Pennsyl- 
vania which then had a one-house legislature.”3 In other words, 
the American Colonies had bicameral legislatures because the 


1 MacMahon, Article on ‘Federation’ in the Encyclopaedia of Social 
Sciences, Volume VI, p. 176. 


2 C. J. Friedrich, op. cit., pp. 198-99. 
3 Binkley and Moos, American Grammar of Politics, p. 417. 
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mother country had it and the United States Federation simply 
kept the tradition intact. There was no special reason for crect- 
ing a second chamber in a federal state just for the sake of accord- 
ing equality of representation to the units in the legislature. The 
principle of equality of states was more an accident; for the “mini- 
mum equality” as interpreted by Prof. Friedrich in the case of the 
Reichsrat or the Bundesrat is there in the American House of 
Representatives, as Section 2 of Article I clearly says “but each 
‘State shall have at least one representative”. This is equally a 
provision for maintaining minimum equality among the States, 
‘Ihis equality of States’ representation in the federal second chamber 
‘does not prevail in India and Germany; on the other hand ap- 
portionment has dcfinitely been made on population basis which 
is rather duplication through another form of the principle underly- 
ing composition of the lower chamber. Second chambers in all 
federations do not, however, possess equal powers nor have they 
equal influence on the formulation of federal policy. Thus bica- 
meralism in federal states is just an imitation and continuation of 
an old practice and their composition and powers in each State 
are determined by the circumstances prevailing there. 

As to the composition of the second chambers, there is consi- 
derable range of variation in their strength and methods of consti- 
tution. The House of Lords is the oldest and the biggest second 
‘chamber; it contains about 900 members! whose seats in that 
legislative body are almost automatic and do not admit of delibe- 
.rate reduction, if the present method of filling them remains un- 
altered. Besides the Princes of Blood Royal, 9 Lords of Appeal in 
Ordinary, Life Peers and Peeresses created under the Life Peerages 
Act, 1958 and 26 Bishops, the remaining members are hereditary. 
The only ostensibly elected elements are the representative peers 
of Scotland who are today virtually life members on account of 
gradual diminution in the size of their electoral college. The House 
is too large in size, even bigger than the House of Commons, and 


1 In 1963, the House of Lords consisted of (i) hereditary peers sitting 
.by virtue of creation or descent ; (ii) life peers being (a) Lords of Appeal 
in Ordinary under the Appellate Jurisdiction Act, 1876, as amended, (8) 
life peers and peeresscs under the Life Peerages Act, 1958 ; (isi) peers elected 
for th2 duration of a Parliament (Scottish representative peers); (1v) arch- 
bishops and bishpos so long as they hold their sees. The full strength of 
the House was 997 and the average attendance was about 110. 
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its membership is highly undemocratic. All proposals of refornt 
of this chamber have unanimously recommended the necessity of 
reducing its strength and imparting a democratic touch to it by mak- 
ing membership elective and electing them by indirect method by 
either the House of Commons or by an electoral college or both. 
This has not been done so far, not because the need is not being 
felt but because the parties have not come to an agreement.! 


The second biggest upper chamber is the Indian Rajya Sabha 
which consists of 238 members, the United Statcs Senate, 
the German Reichsrat and the Bundesrat containing 100, 66 and 
42 members respectively. As regards composition and the method 
of constituting the Rajya Sabha, India has clearly followed the prin- 
ciples and practices of the United States. In the Jatter country, 
the Senators until the Seventcenth Amendment were elected by the 
Legislatures; it is since 1913 that they are elected by the people. 
The first Senate was divided into three groups, the first of which 
retired after the second year, the second group after the fourth vear 
and the last after six years of the first meeting of the first Senate; 
for the Senate is a permanent bedy with a term of six years, one- 
third of them retiring every two years. Likewise, the Indian Rajya. 
Sabha is a permanent body not subject to dissolution; it has a 
term of six years, one-third retiring every two years. The Rajya 
Sabha met in its first session in April 1952 and the Election Com- 
mission held a ballot on November 29, 1952 for the purpose of 
dividing the members into three groups to retire in 1954, 1956 and 
1958. Once their substitutes are elected to the Council or as they 
are eligible for re-election, once they come back with a fresh 
mandate, their terms expire at intervals of six years thereafter and 
there would be no nesessity of dividing them again for purposes of 
mid-term retirement. In case a vacancy occurs in the mid-election 
period, the member elected to fill up this vacancy remains in mem- 
bership for the unexpired portion of the term of the member who 
caused the vacancy. This system is followed in order not to disturb 
the schedule of biennial elections. This is acclaimed as a saiutary 
practice, in as much as fresh blood will be imported into the 
chamber every two years; but in reality this has no significance in 
India. For the States’ Legislative Assemblies which serve as clec- 


1 Jennings, op. cit., sub-chapter “Mend or End”, pp. 416-32. 
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toral colleges for electing these members have a term of five years 
and there is no possibility of their repudiating those members 
whom they themselves had elected. If there was a possibility of 
change in the party complexion of the Senators in the United States 
on account of these short-term elections which were coincident 
with the election of a new House of Representatives, similar bene- 
fits are not likely to be realised in India where a mid-term Rajya 
Sabha election will not synchronise with a new election for either 
the Lok Sabha or a State Legislative Assembly unless, of course, 
there is a dissolution somewhere. 


The Constitution did not provide for equality of representation: 
of States in the Rajya Sabha. It fixed the total membership of the 
Council at not more than 250 with twelve of them nominated by the 
President from amongst persons having special knowledge or prac- 
tical experience in the fields of Art, Science, Literature and Social 
Work; the remaining members whose Humber shall not be more 
than 238 shall represent the States. The Fourth Schedule to the 
Constitution laid down a table of allocation of 226 of these seats 
among the States and the Union Territories according to the size- 
of their population. 


This becomes apparent from what was done in case of Madras. 
on the formation of the State of Andhra in October 1953. The old 
State of Madras with a population of 57 millions had a quota of 27° 
members in the Council. The new State of Andhra took away a 
population of 21 millions leaving the residuary state of Madras. 
with 36 millions only. Thequota of representation of this new 
State of Madras was fixed at 18 at the rate of one member for every’ 
two million people and the Andhra State got 12 members and 
not the balance of 9 in the Council of States in order to main- 
tain equity of representation at the rate of one member for every 
1:75 million people, thus raising the joint quota from 27 to 30 and 
increasing the strength of the Council from 216 to 219. The 
following table indicates the distribution of seats among tbe States 
on the basis of one member for every two million people. Soin 
India equality among states is maintained by accepting population: 
as the basis of representation. 


1 In the mid-term election of April 1954, 48 out of a total of 74 were: 
re-elected. 
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Table of representation in the Rajya Sabha 


Name of the Population in Number Population 

State 1961 Census of per member 

(in millions) Members (in million) 
Andhra Pradesh 36 18 20 
Assam 13 7 Approx. 2°0 
Bihar 47 22 2-1 
Gujarat 21 11 Approx. 2:0 
Haryana 8 — — 
Jammu and Kashmir 4 4 1-0 
Kerala 17 9 Approx. 2°0 
Madhya Pradesh 32 16 2-0 
Madras 34 18 Approx. 2°0 
Maharastra 40 19 $ 20 
Mysore 24" 12 20 
Nagaland 0.4 1 — 
Orissa 18 10 Approx. 2°0 
Punjab 21 11 ,› 20 
Rajasthan 20 10 2-0 
Uttar Pradesh 74 34 21 
West Bengal 35 16 21 
Delhi 2 3 or 
Himachal Pradesh 2 2 a 
Manipur 1 1 — 
Pondicherry 0-4 1 — 
Tripura 1 1 — 

‘Total 226 


om 


According to the Constitution, the representatives of the States 
are elected by the lower houses of their Legislature through the 
procedure of proportional representation by means of single trans- 
ferable vote. This results in reproducing the party complexion of 
these Assemblies in the Council of States. A convention has been 

. established that each party puts as many candidates as it is entitled 
to, in consideration of its strength in the Assembly concerned; this 
would have made elections almost unanimous but for the contest 
‘by Independents who do not belong to any particular party. The 
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Parliament has the power of prescribing the method of election of 
the representatives of Union ‘Territories to the Council. 

Like Senators in the United States, persons seeking election to 
the Rajya Sabha must be citizens above thirty years of age and 
must also be residents of the State from which they seek election. 
‘There is, however, no limitation as to the period of their citizenship. 

‘I'he German second chambers are constituted on an altogether 
different basis. Under the Weimar Constitution, the Laender 
quotas in the Reichsrat were determined on the basis of their popu- 
lation in all cases except Prussia where it was arbitrarily fixed to a 
maximum of two-fifths of the total votes in order to whittle down 
its importance as enjoyed by it under the Imperial German Con- 
federation of 1871. ‘The Reichsrat was not so much a federal 
legislative chamber; on the other hand, it was “‘established to re- 
present the German States in the legislation and administration of 
the Reich.” It had an eventual strength of 66 votes and the quota 
of each State was determined on the basis of one vote for every 
scven lakhs people, the remainder of more than half of this figure 
being counted for an additional vote. 'TI'his necessitated realloca- 
tion of votes after each census, unlike in India where the quotas are 
fixed through a Schedule to the Constitution. There was no fixity 
in membership of the Reichsrat and as such the members had no 
term of office. ‘The States had their votes and they could send 
cither one member, or as many members as they had votes in the 
chamber, to cast the votes assigned to them. ‘These delegates were 
usually members of the State Cabinets and they worked uiider strict 
instructions from their respective governments. The National 
Government was thus embarrassed by a federal legislative chamber 
whose members did not develop a national outlook; they were there 
merely as watch-dogs of their States to impede national endeavour 
whenever they had an apprehension that the interests of the states 

ere in jeopardy. This peculiar mode of constitution distinguished 
it from the second chambers elsewhere and its powers were also 
equally different. It was more a nuisance than an aid to the Reich 
Government and when the States and Reich became homogeneous 
in political complexion as under National Socialism, the Reichsrat 
lost all its importance and was practically eliminated long before it 
‘was formally abolished from the federal organisation. 

1 Article 61 of the Weimar Constitution. 
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The Bonn Basic Law was affected by this debilitating tradition. 
Dr. Susterhenn had already argued that the ‘“‘political will should 
be formed by a two way method. The one way is that the indivi- 
dual citizen expresses his will in the isolated polling booth; the- 
other way is that the Laender as political units in which the mani- 
fold trends of different regions of the country are politically repre 
sented, co-operate as independent units in forming the will of 
the entire federal states.” Even Dr. Theodor Heuss, later Presi- 
dent of the Bundesrepublik advocated that “‘it is possible to combine: 
in the second chamber representatives of the Laender Cabinets and 
representatives of the Land legislatures.”’? These were all echoes 
of the Weimar tradition and as such the Basic Law also proclaimed. 
that “by means of the Bundesrat, the Laendcer participate in the 
federal legislation”. The Bundesrat consists of members, not votes 
as was the Reichsrat but membership depends on allocation of votes 
among the Laender, which has again becn done on the basis of 
population. Each Land has a minimum equality with others in 
securing at least three votes. More populated Laender are given a 
weightage in as much as those with more than two million people 
have four votes each and those with more than six million people, 
five votes each. 

Like the Reichsrat, the Bundesrat has also no fixity in mem. 
bership; the Laender votes are to be given as a block vote and a 
Land may send one or more members for the purpose up to a 
maximum of as many members as it has votes but they are to be 
members of Land Governments which can appoint, instruct and 
recall them. Thus different persons can come to attend different 
sessions of the Chamber according to the subjects under discussion. 


An over-all appraisal of the Rajya Sabha leads to the conclusion 
that it imitates a good deal from the United States but corresponds 
to the German pattern of allocation of States’ quotas on the basis. 
of population. It is practically in the middle position between the- 
two extreme principles which the other two second chambers. 
represent; it neither grants absolute equality of representation to 
the states nor does it make the representatives mere creatures of 
the state governments. 


1 Documents on the Formation of the German Federal Republic 
(OMGUS), p. 82. 
2 Ibid, p. 80. 
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There is, however, considerable similarity among all these count- 
ries in respect of composition of the lower chambers of the National 
Legislature. The British House of Commons, again, is the biggest 
lower chamber containing 630 members as against 435 in the 
United Statcs House of Representatives, not more than 527 members 
in the Indian Lok Sabha and 400 in the West German Bundestag. 
In every country, the members are elected by the people through 
the method of direct election on the basis of universal, free, equal 
secret ballots. Persons above twenty-one years of age have the 
vote and those seeking election to the chamber must be of twenty- 
five years of age. In the Weimar Republic, the voting age was fixed 
at twenty. It is only in the United States that the members of the 
House of Representatives must also be residents of States and of 
the Congressional district from where they seek clection; it is not 
true of any other country. This is a very inappropriate limitation; 
for emphasis on the residence of the representatives of the nation 
promotes localism and stifles the growth of national consciousness 
and, further, capable and qualified men are not so equitably 
distributed on geographical basis in the States that they can be 
found in requisite number for election to the House. There is a 
considerable volume of dissatisfaction in the United States against 
this limitation and the critics hold that this is responsible for the 
poorer quality of the legislators in that country as compared to 
those in the United Kingdom, where even men like William Ewart 
Gladstone and Winston Churchill were “‘carpet baggers”. The 
details of election in all countries are left to be determined by law. 
Elections are regulated by national laws in the United Kingdom, 
India and Germany but the State laws regulate elections in the 
United States with a power of the Congress to make or alter these 
State laws. In practice, election now is practically a national affair 
in that country as well. 


The procedure of election is, however, not uniform in all these 
countries. All except Germany get their legislators chosen by 
relative majority or plurality. In England, India and the United 
States, they are mostly chosen in single member districts. But in 
Germany, the Reichstag in the Weimar Republic was elected by 
proportional representation and for constituting the Bundestag, the 
Electoral Law has provided that 66% of the representatives of a 
Land are to be elected by’ simple relative majority in territorial 
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constituencies and the balance of 40% by means of proportional 
sepresentation on the List system. After all, tradition dies hard. 


The Lok Sabha which is the lower chamber of the Indian Par- 
Jiament now consists of 509 members and according to the Consti- 
tution, its membership shall not exceed 527 members. There is 
ainiversal adult suffrage and every person above twenty-one years 
of age has a vote. A person seeking election to the House should 
He a voter and above twenty-five years of age; he need not be a 
wesident of the constituency or of the State from which he seeks 
election. This follows the British practice and avoids American 
localism. The members of the House are chosen from territorial 
‘constituencies which are as far equal as possible throughout the 
country. In the original Constitution it was provided that there 
should not be less than one member for every 750,000 of the 
population, and not more than one representative for every 5 lakh 
‘people, and that the ratio between the number of members allotted 
Zo each constituency and the population of that constituency, based 
‘on the immediately preceding census, should be, as far as possible, 
wniform throughout India. All this implied redrawing of the 
boundaries of the constituencies after each decennial census. This 
was exactly the position in the U. S. prior to 1929, when anxiety 
for gerrymandering the constituencies reached its peak and no agree- 
ment could be arrived at for redemarcating their boundaries on 
the basis of the Census of 1920. The fluctuating strength of the 
House of Representatives went on increasing from 65 in 1788 to 
435 in 1913 and with every increase in population, there was scope 
for further increase in this figure. To avoid an unwieldy legislature 
and periodic political bitterness associated with revision of allocations, 
the Congress by an Act in June 1929 finally fixed the strength of 
the chamber at 435 which was attained in 1913 and perpetuated the 
districting arrangements of that very year until revision through 
‘another Act. This was a satisfactory escape from an otherwise 
untenable position. 

A similar position has been taken up in India through consti- 
tutional provisions. Decennial redistribution of constituencies 
involves similar bitterness and besides, with a maximum and a 
minimum fixed for each constituency on the basis of population, 
there could also be a fixed maximum for the size of the House. 
All these limits could remain fixed, if their basis (that is, population) 
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shows prolific tendency for increase. This difficulty was realised! 
when the Delimitation Commission was appointed in 1952 for 
suggesting redistribution of constituencies on the basis of the Census. 
of 1951. Their recommendations have been accepted and embodicd: 
in the Representation of the People Act, 1953 and the House elected 
in 1967 consists of 521 members. The Constitution (Secong 
Amendment) Act, 1953 removed the lower limit of 7°5 lakhs by 
amending Article 81 (1) (b) of the Constitution. 

The problem of decennial apportionment and its attendant issue 
of gerrymandering still remained open. For the clection of 1952, 
constituencies were demarcated on the basis of recommendations. 
of Committees appointed by the Speaker of the Provisional Parlia- 
ment from amongst its own members and as the Congress was in 
overwhelming majority in the House, most of the Committees 
were swamped by this party. The resultant distribution was 
naturally objected to by the other parties. To keep such distribu- 
tion above suspicion, a Delimitation Commission of three members 
was set up in 1952 under the Chairmanship of a retired Judge of 
the Supreme Court. The Commission derived its authority from 
an Act of Parliament. They were, however, associated in their 
work with State Advisory Committees consisting of such members 
of Parliament and of State Legislatures as were nominated by their 
respective Speakers. These nominations reflected the party com- 
plexion of the chambers. No Commission in a huge country like 
India can master local details in a short period of less than a year 
without local assistance and as such they had to rely orm the local 
knowledge of these partisan legislators to a great extent. Such a 
Delimitation Commission was also appointed after the Census of 
1961 and on the basis of their recommenfations, the General 
Election of 1967 was conducted. There is complaint throughout 
India that boundaries of constituencies have been drawn with 
political bias. Obviously, the device of an independent Delimitation 
Commission is not a safety-valve for escaping from the charge of 
partisanship. 

In 1952, the whole country had been divided into 401 consti- 
tuencies for electing 489 members out of a total strength of 499 
members; the remaining 10 members were nominated by the Presi- 
dent on behalf of Jammu and Kashmir, Andaman and Nicobar 
Islands, the autonomous districts of Assam and the Anglo-Indiam 
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community. Of these, there were 314 single-member constituen- 
cies, 86 double-member constituencies and one three-member cons- 
tituency. The double-member constituencies were partly a legacy 
of the past. Separate communal electorates have been abandoned 
but there are reservations of 72 seats for the Scheduled Castes 
and 10 for the Scheduled Tribes people. Wherever a Scheduled 
Caste member was to be elected, there was a double-member 
constituency, with another General (Hindu) seat. The Scheduled 
‘Tribes’ representatives were elected partly from single member 
constituencies and partly from double-member constituencies. 
Sparsely populated areas with difficulty in communications had in 
a few cases double-member and the only three-member constituen- 
cies. This helped in minimising costs of election for the Govern- 
ment by reducing the number of polling booths and officers. The 
first General Elections under the Constitution for the House of 
the People and the State Legislative Assemblies were held between 
the 25th October, 1951 and the 21st February, 1952 and the gigantic 
proportions of this vast democratic experiment are evident from 
the fact that there were 174 million voters, 17,459 candidates, 
56,000 Presiding Officers, 2,80,000 Polling Officers and 2,24,000 
Policemen for the booths and the entire process involved an ex- 
penditure of 100 million rupees. Elections in India are a national 
affair conducted by an Election Commission which is a semi-judicial 
statutory authority according to Article 324 of the Constitution. 
The average Parliamentary constituency for electing one member 
had contained 3°5 lakh people. 

Jn 1956 the States were reorganised and the Constitution 
{Seventh Amendment) Act was passed. Article 81 of the Constitu- 
tion, which had earlier been amended by the Constitution (Second 
Amendment) Act, was further amended. Presently, therefore, the 
House of the People, subject to the provisions of Article 331, consists 
of not more than 500 members Chosen by direct election from 
territorial constituencies and not more than 25* members to represent 
the Union Territories, chosen in such manner as Parliament may 
by law provide. The upper and lower limits were abolished and 
it is now provided that there shall be allotted to each State a number 
of seats in the Lok Sabha in such manner that the ratio between that 
number and the population of the State is, so far as practicable, 


i As amended by the Constitution (Fourteenth Amendment) Act. 
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‘the same for all States; and each State shall be divided into territorial 
constituencies in such manner that the population of each consti- 
‘tuency is, so far as, practicable, the same throughout the State. The 
‘expression ‘population’ in this context ‘means the population as 
ascertained at the last preceding census of which the relevant figures 
‘have been published. Upon the completion of each census the 
‘allocation of seats in the House of the People to the States and the 
division of each State into territorial constituencies is to be 
readjusted by such authority and in such manner as Parliament 
may by law determine. It is, however, provided that such readjust- 
.ment shall not affect representation in the House of the People 
until the dissolution of the then existing House. 

It was on this basis that the second general elections were 
‘held in India between February 25 and March 14, 1957. The 
allocation of different States and Territories is as follows : 


States Unton Territories 

Andhra Pradesh 43 Delhi 5 
Assam 12+2=14 Himachal Pradesh 4 
Bihar 53 Manipur 2 
Bombay 66 Tripura 2 
Kerala 18 Andaman & Nicobar Islands 1 
Madhya Pradesh 36 

Madras 41 Islands 

oP 2 Laccadive, Minicoy and 

ea Amindivi Islands 1 
Punjab 22 ଛ Do 
Rajasthan 22 Total 504 
Uttar Pradesh 86 —— 
West Bengal 36 

Jammu and Kashmir 6 


With the increase of population after every census the number 
of seats in the House of the People can increase up to 525, which 
is the fixed maximum. In addition to these 525 the President can 
nominate 2 members of the Anglo-Indian community (Article 331) 
whenever he thinks that the community is not adequately represented 
in the House of the People. 


The third General Election was held in 1962 for 497 seats from 
constituencies all of which were singleemember constituencies. The 
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system of double and three-member constituencies was abandoned 
from that election. With the members nominated by the Presi- 
dent from amongst the Anglo-Indian community and from the 
Union Territories of Goa, Daman, Diu, Dadra and Nagar Haveli, 
Andaman-Nicobar Islands, Laccadive, Amindivi and Minicoy Islands 
and Pondicherry and from the State of Jammu and Kashmir, the 
total strength of the Lok Sabha was 509. 

The Fourth General Election was held in February, 1967 to 
fill up 521 seats from all the States and the Union Territories. The 
President nominated two members to provide adequate reprcesenta- 
tion to the Anglo-Indian community. The system of nominating 
members from some of the Union Territories as in the earlier 
General Elections was replaced by direct election in 1967. The 
new Lok Sabha will consist of 523 members. 


The distribution of seats in the Lok Sabha is as follows:— 


Andhra Pradesh 43 Maharastra 45 
Assam 12 Mysore 27 
Bihar 53 Nagaland 1 
Gujarat 22 Orissa 20 
Haryana 9 Punjab 13 
Jammu and Kashmir 6 Rajasthan 23 
Kerala 19 Uttar Pradesh 85 
Madhya Pradesh 37 West Bengal 36 
Madras 41 Total 492. 


The German Election Law for the Reichstag by adopting pio- 
portional representation had created a paradise for splinter parties. 
There were unstable coalition Governments and as the voters had 
to cast their votes for party slates instead of for individual candidates, 
they had no political attachment towards their representatives, 
This was one of the reasons for supersession of the Weimar Consti- 
tution by the National Socialists without strong opposition from the 
people. The electoral system did not produce men of the leader 
type who were capable of fighting a political battle; it produced a 
set of tame people as legislators who could be shepherded by their 
party bosses according to their own whims. The people had no 
say either in the composition of the Reichstag or of the Cabinet sup- 
ported by it. The makers of the Basic Law were conscious of these 
mischiefs of proportional representation as is evident from the 
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deliberations of the Parliamentary Council. The election las now 
in force by combining the methods of both territorial and propor- 
tional representations will not succced in conferring the benefits 
of either system but, on the contrary, it might invite the evils of 
both. The system of proportional representation continues to 
possess a charm for the continental countries. 


The Indian Constitution adopted the Hare Method of single: 
transferable vote for electing the members of the upper chamber, 
The result has becn that all the political cross-sections of the State: 
Legislative Assemblies have found a sanctuary in the Rajya Sabha, 
Thus India has been in line with the United States and the United’ 
Kingdom in regard to the election of the lower house but has gone’ 
the German way in a modified form for electing the upper house. 


Political life in the United States is marked by very frequent 
clections. The House of Representatives has a term of only two: 
years and elections are automatic; for every cven year is an occasion 
for Congressional clections. The House is neither subject to an’ 
earlier dissolution nor can it extend its own life even in an emer- 
gency. There is a considerable diversity of opinion among politi- 
cal theorists as to the proper term for a legislature; some liberal 
philosophers had even advocated Annual Parliament. A shorter’ 
term of two years results in the representative acquiring familiarity 
with the House in the first year and in the second year he gets: 
psychologically ready for the coming election so that he has one- 
half of his mind in the constituency and theother half in the House. 
He does not—in fact he cannot—take very great interest in the 
work that he is called upon to do. The only escape from this is 
to re-elect the same person for successive terms and this happens 
in the United States also. The framers of that Constitution were 
carried away by the declaration that “‘the members of the first 
two (legislature and executive) may be restrained from oppression 
by feeling and participating the burdens of the people, they should 
at fixed periods be reduced to a private station, return into that 
body from which they were originally taken and the vacancies be 
supplied by frequent, certain and regular elections”. Even the 
Federalist stated “Where Annual Elections end, tyranny begins”, 
and justified a two-year term.’ 


1 Federalist, No LIII, p. 272. 
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This difficulty of short terms has been avoided by the British 
House of Commons and the Indian Lok Sabha, where the ordinary 
term of the chamber is five years. England did not arrive at a 
quinquennial term all at once; she had started with Triennial Parlia- 
ments and ended with a five-year term by the Parliament Act, 
1911 with the Septennial Act of 1716 in the middle. It is an 
irony that the Parliament which had fought against the Stuarts on 
the basis of a three-year term had itself passed the Septennial Act 
to avoid an election frenzy during the Jacobin revolts. The pre- 
sent five-year term is a direct offshoot of the provisions of the 
Act of 1911 which had reduced the power of the House of Lords 
and specially limited its power of delay to two years only. If the 
Lords were made powerless, it was argued, then the Commons 
must be brought as near public opinion as possible and a seven- 
year term was considered too long for the purpose. There is no 
such cogency in India for sticking to a five-year term except that 
it follows England through the Government of India Act, 1935 
which had laid down a five-year term. Apart from the normal 
life of five years, there are possibilities of earlier dissolution? of 
the House of Commons in England and of the Lok Sabha in India 
by the Queen and the President respectively and also of extension 
‘of their lives in case of emergency by laws made by the Parliaments 
themselves.? There are objections against these devices. Dissolution 
is a political weapon wielded by the Cabinet for brow-beating the 
Jegislature and extension method can also be used for self-perpetua- 
tion by the same Cabinet which has a command and whip over a 
majority of the members of the Parliament. But these are now 
accepted as valuable aids for smooth running of cabinet government. 
However, longer or shorter terms do not matter very much; what 
matters most is the dugree of responsiveness of these bodies to the 
‘expressed opinions and desires of the people who vest them with 
the mandate. 


The five-year term for the elective chamber has been common 
in countries following the British tradition. For instance, Canada, 
Australia, Ceylon elect their House of Representatives for 5 years.’ 
Outside the British sphere of influence a four-year term seems 


1 Article 85. 


2 Article 83. 
3 House of Commons in case of Canada 
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“to be the fashion. This is the term prescribed for the Supreme 
Soviet in U.S.S.R. and Federal Assembly in Switzerland. 

Here again the German traditions were in a different mould. 
‘The Reichstag under the Weimar Republic had a term of four 
years but it was subject to earlier dissolution by the President, 
though only once for the same reason. There were three such 
‘dissolutions in Weimar Germany. There was, again, another pro- 
vision for automatic dissolution in connection with the impeach- 
ment of the Reich President. If a President against whom the 
Reichstag initiated impeachment proceedings succeeded in securing 
the support of a majority of voters in the referendum, he was re- 
‘elected for another term of seven years and the Reichstag automati- 
cally stood dissolved necessitating a new election. This was a paper 
provision which was never put into use. The Basic Law of 1949 
continued the four-year term of the Bundestag. There was some 
justification for the Reichstag having a shorter term of four years; 
even Preuss recommended to the Weimar Assembly a term of 
three years. This was because the Reichstag was elected in accor- 
dance with the system of proportional representation and whenever 
there was a casual vacancy, there was no bye-election and the party 
in whose list the vacancy arose filled it up with another from its 
own list. Bye-elections are barometers of movement of public 
opinion in the mid-election period and in countries like England 
‘or India, they are a- proper safeguard for correcting the mood of 
the government which takes hints from these elections about its 
hold on the electorate. As Katzenstein said in the Weimar 
Assembly, “They (bye-elections) are political weathervanes—the 
barometers by which one can tell the changes of electoral feeling.”? 
‘The Bundestag will have three-fifths of its members through terri- 
torial election and there will be necessity for mid-term bye-elec- 
tions. The Parliamentary Council could, therefore, have provided 
a term of five years for the Bundestag in order to synchronise it 
with the term of office of the Federal President for whose election 
it constitutes a part of the Electoral College. 


The Bundestag is also subject to dissolution before the expiry 
of its term. Two sets of circumstances permit a dissolution. If 
the Bundestag refuses to elect a person whom the President has 
‘nominated for the office of the Chancellor or fails to elect a substi- 


1 Quoted in Finer’s Theory and Practice of Modern Governments, p. 389. 
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tute with absolute majority within a period of fourteen days, the 
President may within seven days cither appoint as Chancellor the 
person elected with less votes than an absolute majority or may 
dissolve the Bundestag and order a fresh clection. Dissolution can 
also take place if the Chancellor fails to secure a vote of confi- 
dence from the Bundestag and another substitute is not elected in his 
place. This dissolution can come upon the advice of the rejected 
Chancellor within twenty-one days of his failure to secure the vote 
of confidence. Dissolution becomes significant when the Cabinet 
can ask for it to correct political alignments inside the legislature 
itself and as it is essential for the successful working of parliamentary 
democracy, the Basic Law has done well by providing for it. But 
dissolution in the event of the failure of the Bundestag to elect a 
Chancellor with an absolute majority is in the discretion of the 
President and this might help him for either dominating over the 
Bundestag or making the Chancellor feel that he owes office to the 
President's favour. The resultant atmosphere may be analogous to: 
that of the Presidential Cabinets in Weimar Germany. In this. 
respect, the lessons of the Weimar Constitution were forgotten by 
the Parliamentary Council. The right of dissolution vested in the 
Weimar President was to be exercised on the counter-signature of 
the Chancellor but a directly elected Head of the State arrogated so: 
much importance as against an unstable Chancellor perpetually 
on the brink of collapse in the Reichstag that the influence of the 
latter could not be a restraining factor. Unwise dissolutions of 
July and November of 1932 brought about the doom of the Weimar 
Republic. It is true that the present Federal President is weaker 
than his Weimar predecessor but the restraining influence of the 
Cabinet advice in all cases of dissolution would have prevented 
improper exercise of discretion and added a more stabilising factor 
to the system of ministerial responsibility. As Finer says, “Germany 
might have learned the proper lesson that the power of dissolution: 
isa wholesome and necessary one, if Parliament is to learn a proper 
dependence on the people. But disaster to democracy in Germany: 
from the parliamentary coalitions of the extremes overwhelmed the: 
experiments in dissolutions. . ..The dreadful part played by an 
over-strong Presidential counterbalance to the Cabinet may be 
pondered and ought not be repeated.” 


1 Jbid., p. 395. 


Digitized by PPRACHIN, SOA 


LEGISLATURE 237 


In England, United States and India, persons holding remune- 
‘rative offices under the State are not permitted to accept membcrship 
of either House of the Legislature and if such a person is elected, 
not only he should resign his office but also, if a sitting member 
of the legislature accepts a paid appointment, he loses his seat also. 
In all these countries, a person in office is not allowed to seek 
election, unless he resigns his office before submitting the nomination 
paper for election. Further, in England service as a Member of 
Parliament is a duty and a member once elected cannot resign; a 
subterfugc has been found out. A member desirous of tendering 
resignation from the House of Commons submits an application 
to the Secretary of State for Home Affairs for a Stewardship of the 
Chiltern Hundreds which is a sinecure office under the Crown on a 
nominal salary and his appointment is announced in the Official 
Gazette, he ceases to be a member of the Commons by reason 
‘of holding a paid office under the Crown and thereafter he resigns 
his Stewardship also in order to make room for other such aspirants, 
Resignation through the ordinary procedure of a signed letter is 
permitted both in the United States and India. But in Germany, a 
person holding office can, not only participate in elections but he 
can also work as a member of either House of the Legislature and 
no lcave from his official duties is necessary for attending to his 
parliamentary business. 


England and India have Cabinet form of government and mem- 
.bers of the Cabinet who also hold paid offices must be members of 
cither House of Parliament as a condition precedent to their appoint- 
ment or continuance in office as Ministers. At a time, even this 
was not permitted in England. The Stuart Kings had a number 
.of paid servants who were also members of Parliament under their 
Personal control and these members as a King’s Party were carrying 
out the wishes of these arbitrary Kings against the interests of the 
‘people. On winning the struggle against royal absolutism, the 
Parliament decided to shut its doors against the King and his 
servants and until 1926 a person holding office even as a Minister 
had to vacate his membership of the Commons and seek re-election 
in order to establish the fact that the people approve his appointment 
by the Crown as a Minister. A law of the same year put Minister- 
Ships in the excepted category and ever since a Minister does not 
vacate his seat in the Parliament on appointment to Ministerial 
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Office.! In the Indian Constitution, similar exemption has beer 
granted? to Ministers in the Constitution itself and when Ministers 
of State, Deputy Ministers and Parliamentary Secretaries were 
appointed, the Parliament in exercise of its powers of excepting 
certain categories of offices from disqualification for membership 
declared them exempted also.’ In India, even appointinent as 
members of Committees which carry allowances are construed as. 
offices of profit and Election Tribunals in various parts of the country 
had set aside elections of such members. In the former State of 
Vindhya Pradesh, twelve such members were unseated by the Tribunal 
and when the Parliament enacted a law in 1953 for removing their 
disqualifications by putting them in the excepted category, the charge 
of organising a “King’s Party’”’ was made in the House of the People. 
Thus India and England have allowed the same traditions to develop: 
in order to facilitate the working of the Cabinet system. In the 
United States, similar nefarious role was played by the members 
of the Colonial legislatures some of whom were in the pay of King 
George I11I’s Governmentand allegiance of other members was being 
similarly purchased by offer of lucrative offices. The Philadelphia 
Convention had, therefore, decided that holders of offices of profit 
should not be allowed to sit as members of legislatures and this was 
more necessary when the principle of separation of powers was embo- 
died in the constitutional system. ‘The general opinion and practice 
in these three countries have resulted in the political neutrality of 
public officials; and in exchange of their privileged status as 
members of administration, these officials have forfeited their poli- 
tical rights of citizenship with the exception of the right to vote. 


It was one of the weaknesses of the Weimar Republic that public 
servants including members of the Armed Services were allowed to 
sit in the Reichstag; they could certainly come as delegates of their 
Land Government to the Reichsrat. Contrasted with this, the 
Ministers were not required to be members of either House of the 
Reich Parliament. Such of the officials who were members of the 
Reichstag were in conflicting loyalties; for as officers, they were res- 
ponsible to the Ministers for their conduct and activities but as 
legislators, they were controlling the policy and activities of the same 


1 Re-Election of the Ministers Act, 1926. 
2 Article 102 (2). 
3 Parliament (Prevention of Disqualifications) Act, 1950. 
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Ministers who were their official superiors. This was an obnoxious 
position for securing efficiency and loyalty of both the Cabinet and 
the Civil Service. In trying to be more democratic—for Article 
48 (2) says “No one shou!d be prevented from accepting and execr- 
cising the office of representative’’—the Basic Law has countenanced 
the continuance of this undemocratic feature. 


In England and the United States, the legislature is competent 
to decide disputed elections, though in England there is a slight varia- 
tion in this respect. There the election disputes are first heard and 
adjudicated upon in the ordinary courts of law and their decisions 
are made effective only on endorsement by a resolution of the House 
of Commons. But the House of Representatives in the United 
States as well as the Senate do not allow the judiciary to meddle in 
these affairs and they decide these disputes themselves. In India, 
election disputes and membership disqualifications are differently 
treated. The Election Commission, which is the sole authority for 
regulating and conducting all elections, appoints Election Tribunals 
with a Judge as chairman and two other members both of whom 
must be either retired or qualified to be members of the Judiciary. 
Any dispute relating to elections is heard by them and their judg- 
ments are subject to appeal in the State High Courts and the 
Supreme Court.’ The Parliament cannot at any stage intervene in 
these disputes. But if any question arises as to whether a sitting 
member of either House of Parliament has become subject to 
any of the disqualifications prescribed by or under the Consti- 
tution, the authority for deciding the same is vested in the 
President who shall obtain the opinion of the Election Commis- 
sion before giving his decision and his decision is final. There 
can be no appeal against it in any court of law. This is 
obviously undemocratic in as much as the Council of Ministers, 
on whose advice the President exercises his powers, is to judge 
the credentials of the members of the Parliament who have the 
power to control them. Election Tribunals set up after the Gene- 
ral Elections of 1952, 1957 and 1962 had inspired great confidence 
.in the impartiality of their judgments and in many States, even 
Ministers’ elections have been voided by reason of electoral irregu- 

1 By the Constitution (Nineteenth Amendment) Act, 1966 and the 
Representation of the People Amendment Act, 1966, the practice of appoint- 


ing Election Tribunals has been abandoned and the Judiciary has been 
empowered to hear ciection petitions. 
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larities or malpractices-. The line of demarcation between the 
‘competence of Election Tribunals, President and the Superior 
Courts of Law had been drawn as a result of numerous decisions by 
High Courts and the Supreme Court. All disputes relating to 
matters between notification calling for an election and declaration 
of final results including submission of return of, election expenses 
were within the purview of Tribunals; when they delivered their 
final judgments, appeal lay to a High Court or to the Supreme Court 
only on a question of law. All disputes regarding membership 
after a person has taken oath as a member and until ‘he vacates his 
membership are within the powers of the President and no appeal 
lies against his decision. 

The two German Constitutions have varying methods of decid- 
ing these disputes. The Reichstag used to appoint a Court of 
Elections consisting of members of the Reichstag and such members 
.of the National Administrative Court as were appointed by the 
Reich President on nomination by the President of the Court. A 
valid judgment could be delivered by this Court of Elections when 
three Reichstag members and two judicial members of the Court 
concurred and there was no appeal against this judgment. But 
under the Basic Law, the Bundestag scrutinises its own elections and 
decides upon disqualifications of members, though an appeal against 
its decisions lies to the Constitutional Court. 


‘There is no unanimity among political scientists on this ques- 
tion. The issue of sovereignty of Parliament is inherent in its 
claim for determining its own membership without any outside in- 
“terference. The British Parliament admits no superior and no 
.other authority can have any say as to what the Parliament is or 
does, except, of course, the pzople from whom it derives its man- 
date. But a large body can hardly deal with the details involved in 
an election dispute and render a satisfactory judgment; even the 
House of Lords, which is the final court of appeal in certain judi- 
cial matters, has managed by conventions to exclude non-judicial 
Peers from participation in its judicial sessions even though these 
are regarded as normal sittings of that Chamber. The Commons 
has, therefore, delegated the fact-finding responsibility to the courts 
which arc engaged in this type of work and has reserved the final 
judgment, however formal, to itself. Besides, parties dominate in 
every legislature to such an extent that decisions of election cases 
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might assume partisan character. The Congress in the United 
States transact this business through a small committee though final 
approval remains with the chamber concerned but jit has not 
escaped compiaints ‘of partisanship. The West German system 
appears to be the best under the circumstances. The legislature might 
delegate the power of deciding on questions of fact-to an appropri- 
ate Committee or even to specific Tribunals or Courts, retaining the 
power of ultimate decision in its own hands; but appeals against 
these decisions should lie to superior courts of law which can scru- 
tinise the recorded evidences and points of law involved and render 
their judgments. This raises several other problems of control by 
the legisiature over appointment and removal of the members of 
the superior Judiciary who will review the legislative decisions in 
this regard and also of sovereignty of legislature. But despite all 
these complications, the Rule of Law will be vindicated and no 
imputation against bonafides of the legislature could be made on 
grounds of interested and partisan determination of its own member- 
ship. In spite of overwhelming opinion in favour of judicial control 
of election disputes, it must be remembered that logic fails in face 
of sentiments and where legislatures feel sensitive about their rights 


of sovereignty, theoretical arguments cannot induce them to resile 
from their stand. 


POSITION OF SECOND CHAMBERS 


Bicameralism was the result of an accident and when it was in- 
troduced in the United States, the House of Lords was in its pristine 
glory and had, in fact, shared equal powers with the House of Com- 
mons. The framers of the United States Constitution could not 
foresee that a time might come when second chambers all the world 
over would be relegated to the background and the lower chambers 
would go on discharging their responsibilities paying little regard to 
the opposition or obstruction of the other chamber. This process 
of subordination of the upper house began in England with the 
enactment of the Reform Act of 1832 and when franchise was further 
broadened through several other Reform Acts enacted subsequently, 
the House of Commons truly became the representative of public 
opinion and the Government of the day paid more attention to the 
opinions of this chamber. This change in the legislative equili- 
brium was accelerated by the House of Lords itself; for it inclined 
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so much towards the Conservative Party that frequent troubles 
were created when some other party, say the Liberals, came to. 
power and as such a Liberal Government did not show any consi- 
deration for the opinions and votes of that Chamber. But the 
House was not alive to this imperceptible change in the balance of 
the Constitution and it went to the extent of passing a vote of cen- 
sure against the Asquith Government in 1911 when they announ- 
ced that the King had agreed to create additional Peers necessary 
for getting the Parliament Bill, 1910 passed by the House of Lords. 
In adopting such a stiff attitude, the Lords had conveniently igno- 
red a warning administered earlier by Balfour to them when he 
apprehended such a culmination of the frequent deadlocks between 
the two chambers since the assumption of office by the Liberal 
Government. Balfour had said, “The Government of the day, 
the House of Commons of the day, would treat with derision any 
vote passed by the House of Lords condemning a particular Ministry 
or a particular member of a Ministry.” The final challenge from 
the Lords came in 1909 with the rejection of Lloyd George’s 
Budget of the year and it was clearly perceived that if the House 
of Commons was to play a progressive role and establish a welfare 
state under the changed circumstances, the powers of the vested 
interests assembled ‘together in the House of Lords for vetoing 
such progressive legislations must be curtailed. The proposals to: 
this effect sporadically made from 1882 were crystallised and, as 
no agreement could be arrived at between the Liberal and Conser- 
vative leaders in respect of thorough overhaul of the composition 
and powers of the House of Lords, the Parliament Act, 1911 kept 
the question open fora decision in future and clipped some of the 
wings of the chamber in matters of opposition to bills passed per- 
sistently by the House of Commons. For altering such a funda- 
mental aspect of the Constitution, the Government had to go 
before the people in December 1910, just eight months after a pre- 
ceding gencral election, to seek a fresh mandate. 

The Parliament Act, 1911 has set the pattern for all second 
chambers constituted thereafter, In regard to the determination 
of the relation between the two chambers, the Act has reduced 
the absolute veto of the House of Lords to a suspensive one and 
the power of outright rejection has been replaced by that of delay 


1 Hansard (1907), June 24, 1907, quoted by Jennings in his Parlicment. 
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for a prescribed period, For this purpose, bills have been classi- 
fied as cither Money Bills which are more urgent and other Bills 
which can stand reasonable delay. The Finance Act and the Ap- 
propriation Act are parts of the annual business of Parliament 
and unless these are adopted in time, the Government would be 
without any power for collecting taxes or spending public funds for 
running the administration. These Money Bills are morc urgent im 
character and because of this urgency, they are rushed even 
through the House of Commons within a maximum period of 
twenty-three legislative days. The House of Lords was never 
the forum for introduction of the budget nor could an ordinary 
member of either House propose any increase in the amount of 
appropriation or in the rate of taxation. The proposals for 
reduction were merely formal motions for raising a debate on the 
activities of government. But there was a danger that the House 
of Lords could either delay consideration of Money Bills for am 
indefinite period or reject them outright thereby paralysing 
administration. After all, a Money Bill was also a Parliamentary 
enactment and was to be passed by both Houses for becoming 
an Act. The Parliament Act, therefore, restricted their right of 
delay to one month only and the House of Commons was placed 
under the obligation of sending up such bills to the Lords at 
least one month before the end of the session so that they should 
have some time to scrutinise it, if they so desire. The Lords must 
accept the Money Bill in the form in which it came from the Com- 
mons; they cannot introduce even an amendment. If they either 
reject or amend such a bill, it would be disregarded and the bill 
as passed by the Commons would go up for Royal Assent. Right 
over the purse carries along with it control over the Cabinet and 
when this right was taken away from the House of Lords, the con- 
vention that the Government was responsible to the Commons only 
received statutory recognition. The categories of subjects to be 
dealt with in a Money Bill were specified in the Act itself and it 
was further provided that the certificate of the Speaker of the House 
of Commons given to a bill as Money Bill was enough to bring 
this limiting provision into operation. This is complete withdrawat 
of financial powers from the Lords and the existing provision for 
sending the bill for at least one month indicates only an act of 
courtesy of the Commons for keeping the Lords informed about 
Money Bills. 
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The Lords, however, were not given an insignificant role to 
play in regard to bills other than Money Bills. They still retained 
the power of amending or rejecting such bills and their opposition 
could be overridden only when the House of Commons persisted 
on the original provisions of the Biil as it emerged from that cham- 
ber by repassing it thrice in three successive sessions within a period 
of not less than two vears. Many things might happen within 
these two years. The Government which had piloted the bill 
might go out of office; the House of Commons might be dissolved 
or its term might expire or at least the people by getting an oppor- 
tunity to discuss the bill in course of these two ycars might exert 
pressure on the Government not to proceed with it. A Govern- 
ment with a slender majority or dependent on others for want of 
an absolute majority like the Labour Government of 1924 and 
1929 might never be able to take advantage of the Act; it is doubt- 
ful if it would be of any use for a Government which finds its 
legislative programme stifled by the Lords, when it has less than 
two years more to carry on. As Jennings said, ““T'he provision has 
substantial defects. The minimum period of two years is very 
long... . Two years for even the most controversial legislation is 
an unconscionably long time. The effect of the delay is to make the 
ordinary ‘progressive’ legislation extremely difficult.” Up to 1948, 
‘only two bills, namely, the Government of Ireland Act, 1914 and 
the Established Church (Wales) Act, 1914 were passed under this 
provision and of these, the former was repealed by the Government 
of Ireland Act, 1920 and the latter was put into force with sub- 
stantial amendments by the Welsh Church Act, 1919. 


Jennings had apprehended that ‘“‘the main proposals of the 
Labour Party could not be passed through the House of Lords as 
at present constituted except under the Parliament Act. Such 
legislation could not be framed in a few weeks nor could much of 
it be passed through the House of Commons early in a Labour 
Government's first session. Under the Parliament Act, such legis- 
lation could not pass through the Lords until the end of third session 
. . » . It would be simple for a Labour Government to refrain from 
attempting socialistic legislation for the first two years—to introduce 
some for propaganda purposes, to pass or attempt to pass some 


1 Parliament, pp. 413-14. 
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social measures of an attractive propaganda character and to con- 
centrate on a bill for the abolition of the House of Lords.” Same 
ideas were expressed by Arthur Greenwood in the House of Com- 
mons when he said, “Government found itself confronted by a 
Tory minority in the Commons and a permanent Tory majority 
in the Lords which under existing law could hamstring all fourth 
and fifth session legislations of an anti-Tory Government—an 
intolerable situation in any democratic country.”? 


The Labour Government came to power with an absolute 
majority for the first time in its history in 1945. It was anticipated 
in all quarters that fundamentally progressive legislations for re- 
modelling the economic system on the basis of national ownership 
would be enacted by them and they would not stop short of further 
curtailing the powers of the Lords in case they found their pro- 
gramme thwarted. The Government made an announcement in 
the King’s Speech in Autumn, 1947 that they proposed to introduce 
an amending measure to the Parliament Act of 1911 for the purpose 
of reducing the permissible period of delay from two years to one 
year and limiting repassages to two instead of three sessions of 
the House of Commons. The bill was introduced on the 31st 
October, 1947 and despite strenuous opposition of the Lords and 
the Conservatives, it received Royal Assent on the 16th December, 
1949 in accordance with the same provisions of the Parliament 
Act, 1911 which it amended. This amendment is more funda- 
mental than what it prima facie appears; for, out of this period of 
one year, the Government might consume an inordinately long 
portion in the first session in the Commons before sending up the 
bill to the Lords, and in that case the House of Lords is not [eft 
with a reasonable interval for according even a bare consideration 
to the measure. The Parliament Act, 1949 has practically the same 
effect as the abolition of the House of Lords altogether and the 
issue of reform of its composition has again been deferred owing 
to the failure of the All-Parties Conference of 1948 to come to 
an agreed solution.’ It is, however, remarkable that all parties 
have agreed upon the necessity of reform, though their differences 
relate to the details of reform proposals. 


1 Jbid., pp. 414-15. 


2 Hansard (September 14, 1941). 
3 It has brzen slightly reformed by the Life Pecrages Act, 1958 
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Thus the House of Lords has no say in respect of Money 
Bills and it has a very minor role in other bills; whatever influence 
it wields at present is purely informal by reason of the fact that the 
House contains many distinguished persons who had sometime 
or other played a prominent part in different walks of national 
life and their opinions expressed without any regard for party 
interests deserve respectful consideration. It is otherwise a super- 
fluous chamber and business had to be found out for it by entrust- 
ing it with the responsibility of scrutinising provisional orders 
and delegated legislations issued by the executive, which need 
approval of the Parliament for their validity. The House of Lords 
could also serve as the forum for introducing non-controversial and 
unanimous measures which are necessary to be enacted and for 
which the House of Commons cannot find time in its crowded 
calendar, Amendments sponsored by Government to their own 
bills passed carlier in the House of Commons could also be intro- 
duced in the chamber. Otherwise the Lords serve the useful 
purpose of being the highest court of appeal which is its sole power 
and it has no significant responsibility for the normal work of 
legislation, control over finance and over the executive goveinment. 


‘T'he Senate of the United States stands on the other extreme. 
It not only possesses co-equal powers with the House of Reprcsenta- 
tives; it also exercises certain other powers like ratification of trea- 
‘ties and confirmation of appointments which excite the envy of 
the lower house. In the United States, politicians prefer member- 
ship of the Senate to the membership of the Presidential Cabinet, 
as a Senator plays a more important role in the public and official 
ilife of the country than a Cabinet Officer. Money bills originate 
in the House of Representatives but the Scnate has full powers 
of amendment; it can even adopt proposals for increase or re- 
duction of expenditure provided in the budget. No bill, resolu- 
tion or vote of the Congress is effective and can be submitted to 
the President for his approval without the concurrence of both 
the chambers and this makes the position of both the chambers 
equal. In case, there is disagreement between the chambers and 
no agreement could be arrived at with each chamber deliberating 
alone, a Conference Committee.is appointed with members of each 
house nominated by their respective Presiding Officers. Though 
the intention of providing this Committee was to iron out differences 
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for attaining concurrence of both chambers to a particular pro- 
posal, the Committee has been accustomed in practice to going 
beyond its competence and it behaves like a Standing or Select 
Committee by altering even the ‘agreed portions of the measure. 
‘The authority of this Conference Committee has been magnified 
by rcason of the fact that a convention of each house, of either 
accepting or rejecting its recommendations in entirety and not in 
part, has developed and in almost all cases the Committee Report 
is accepted. Thus under no circumstances can the House ignore 
or override the Senate in anything. 


The problem of controlling the executive is somewhat com- 
plicated in the United States. On account of the principle of 
separation of powers, neither the President nor his Cabinet owes 
‘any responsibility to either chamber of the Congress and as such 
they do not require legislative confidence for continuing in their 
respective offices. Both the legislature and the executive derive 
‘their mandate from the people and they render an account of 
‘their conduct and activities to this ultimate sovereign. The two 
branches of government, therefore, move on parallel lines. But 
the executive is ‘‘to take care that the laws be faithfully executed” 
‘and these laws are made by the Congress. These laws must also 
include those relating to income and expenditure of government; 
for under the Constitution, “The Congress shall have power to 
lay and collect taxes, duties, imposts and excises’”’ and ‘‘no money 
‘shall be drawn from the Treasury but in consequence of appro- 
priations made by law.” The executive government will be 
paralysed without getting money for their purposes in amounts 
required and suggested by them and as such they have to depend 
‘upon the goodwill of the Congress for” necessary and adequate 
.supply. It is not infrequently seen that the Congress politically 
hostile to the White House works havoc with the executive budget 
thereby compelling the latter to modify its policy accordingly. 
‘There was considerable confusion in this matter prior to 1921, 
when the Budget and Accounts Act established a Bureau of the 
.Budget and vested the responsibility of presenting a consolidated 
.Budget in the exccutive of the day. While admitting the right 
of the Congressional Committees on Expenditures ‘of Executive 
Departments for making any changes they liked in the Budget 
presented by the executive, it must also be accepted that as the 
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schedules of expenditure involve policies, the Congress has not 
much liberty in making changes in the proposed schedules. How- 
ever, this makes it necessary for the executive to accept some rcs- 
ponsibility to the Congress in order to make their policies accept- 
able to them and to get the amounts asked for appropriated by them. 
Besides, the Legislative and Investigation Committees of either 
House of Congress frequently pry into the affairs of administra- 
tion and executive officers are called upon to tender evidence 
before them. An executive department in the United Statcs is 
as much in dread of these investigations as a similar department 
in England is afraid of questions and parliamentary debates on 
the departmental demands for grants. When serious mistakes 
are brought to light and an unfavourable atmosphere is created, 
a Cabinet Officer of both these countries with different types of 
executive gets out of it by tendering resignation of his office. In 
this form of control over the executive both the chambers of the 
Congress are on par; for the Senate has equal powers for revising 
and amending Money Bills as also for carrying on investigation 
about executive administration. 


But the Senate has certain exclusive methods of control which 
the House does not possess, and this makes the Senate a unique 
second chamber in the world. All treaties made by the United 
States are to be ratified by the Senate with two-third majority 
and, as a treaty is the ultimate outcome of a series of preliminary 
contacts and negotiations, the Department of State deems it safe 
and proper to keep the Senate regularly informed of the progress 
of these executive activities. The Foreign Affairs Committee of the 
Senate is a force to be reckoned within American politics and its 
Chairman is almost a duplicate Secretary of State. It is this Com- 
mittee which could keep the United States out of the League of 
Nations which was founded by their own President Woodrow Wilson 
and this is an index of its authority.! As Laski said, “No legislative 
assembly of the world rivals the Senate of the United States in its 
influence in the international sphere.”? Again, high executive 
and judicial officers are appointed on the nomination of the Presi- 
dent and with the consent of the Senate and in many cases the 


1'The conflict between the Senate and the executive resulted in the 


Bricker Amendment which, however, proved abortive. 
2 Harold Laski, American Presidency, p. 172. 
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Senate has relentlessly stood against the Presidential nominations.. 
A corollary of this power of the Senate is the convention of ‘Sena- 
torial Courtesy’ and a Senator is capable of vetoing a Presidential 
nominee on the ground of being “‘personally obnoxious’ in case 
the President has not consulted him or, after consulting him, has 
not accepted the person recommended by the Senator concerned. 
“Senatorial Courtesy” like many other American conventions is 
now a subject of acute controversy and there are two views in: 
regard to its constitutionality.3 Again, the Senate alone is the 
court of investigation in impeachment cases and as such has the 
final say in this matter. But all the same, the cumulative effect 
of these special powers has becn its rigid control over the executive: 
and consequent superiority over the House. A second chamber 
so powerful is seen nowhere in the world. In the words of Sir’ 
Henry Maine, “It is the one thoroughly successful institution 
which has been established since the tide of democracy began 
to run.” 


Germany and India stand on the middle of the road between 
the American and British institutions; their second chambers, 
while providing institutions for the representation of federal units,. 
are not as powerful as the American Senate though they are more 
effective than the House of Lords. Neither the German Reichsrat 
nor the Bundesrat are really chambers of legislature; they are the 
means for the participation of the Laender in the federal legislation 
and administration. They have no fixed membership; they consist 
of votes allocated among the Laender on population basis to be 
cast by their representatives designated from time to time. A Land 
Government may send one member or as many members as it has. 
votes to be cast on its behalf in that chamber and these votes are: 
cast in a block in the present Bundesrat. These are, therefore, 
not chambers with definite membership and they cannot succeed 
in developing traditions and conventions. Being under the detail- 
ed instructions of their principals, the Laender governments, the 
representatives assembled in this chamber, stand as watch-dogs of 
their own Land in the federal capital. 


The Reichsrat in the Weimar Republic was predominantly 


a delaying chamber. If it did not agree in any matter with the 


1 Article on “Courtesy of the Senate” in Political Science Quarterly 
(1952), Volun.e 67. Number 1. 
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Reichstag, it could delay passage of a measure and thereby impose 
a popular referendum on it. All bills were to be passed in identi- 
cal form by both the Reichstag and the Reichsrat before they were 
presented to the President for publication and if the Reichsrat 
did not agree, its objection must be indicated within two weeks of 
adoption of the bill by the Reichstag. The final authority for putting 
a disputed measure to popular vote rested with the President. 
Proposals of legislation could be brought forward by the members 
of the Reichstag and of the Reichsrat and also by the Reich Cabi- 
net but all proposals emanating from the Cabinet must first be 
submitted to the Reichsrat whose opinion was to be communi- 
cated to the Lower House together with the proposal itself. The 
proposals of legislation initiated by the members of the Reichsrat 
must go to the Lower House with the opinion of the Government. 
Disagreement between the Cabinet and the Reichsrat could not 
prevent a bill from reaching the Reichstag though the Reich Cabinet 
was not so free to ignore the Reichsrat because of its position. This 
delaying power of the Reichsrat proved most inconvenient for the 
federal government if it could not muster a two-third majority in 
the Reichstag and their objection to a Government proposal was 
equally dangerous in as much as the Laender, whose representa- 
tives they were, were in most cases to execute these laws. It could 
not, therefore, be said that the Reichsrat had any less powers in 
‘matters of legislation which included financial legislation as well. 
It was actually seen that the Government out of fear for this 
Chamber adopted the practice of introducing some of its important 
legislationc through private members in order to get over the preli- 
minary objection of the Reichsrat. But in matters of control over 
the executive, the two chambers had different types of competence. 
‘The Reich Cabinet was both jointly and severally responsible to 
the Reichstag only on whose confidence it could continue in office 
and this chamber also could move for impeachment of the Reich 
President. Its Investigating Committees and the Foreign Affairs 
‘Committee could also probe into the mysteries of departmental 
administration. In all these respects the Reichsrat was not a co- 
sharer, though in regard to Committees it could move in the same 
way and compel attendance of the members of the Federal Govern- 
ment in their deliberations. The most effective control by the 
Reichsrat lay in compelling the Government to keep it informed 
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about conduct of affairs by the Departments and also scrutinising 
the administrative decrees issued by the Cabinet; in fact, in many 
sectors of Reich administration it had the sole authority for tender- 
ing advice and according consent to the government and its 
administrative projects. ‘The Reichsrat was a chamber of Laender 
Ambassadors and their activities lay in safeguarding the interests 
of the Laender; the Reichstag was the national legislature and it 
concerned itself with controlling the national functionaries. 

The Bundesrat is an exact replica of the Reichsrat and as the 
provision for popular referendum does not find a place in the 
Basic Law, disagreement between the two chambers can no longer 
be resolved on the forum of public opinion. For this purpose, a 
Joint Committee of both houses may be set up and the sittings 
of this Committee may be demanded by the Bundesrat, the Bundes- 
tag or the Federal Government. Any amendment proposed by 
this Committee is to be adopted by the Bundestag. The Com- 
mittee meetings are essential where consent of the Bundesrat is 
compulsory for a measure but where there is no such compulsion, 
the Bundesrat may just register its disagreement with the Federal Pre- 
sident in one week and this veto can be overridden by the Lower 
‘Chamber in the same way and procedure and with similar majority 
as has been followed by the Bundesrat for adopting its veto. The 
Bundesrat can initiate bills and also scrutinise the Government- 
proposed measures before they are submitted to the Bundestag. In 
respect of both ordinary and financial legislation, Bundestag and 
Bundesrat have equal powers, though in the last resort the former 
can override the latter. ? 

The two chambers again separate in regard to control over 
the executive. Both the chambers are entitled to move for 
impeachment of the President but the Cabinet is collectively res- 
ponsible only to the Bundestag which can elect and remove the 
Federal Chancellor. But in matters of administration, the Bundes- 
rat alone has a voice; it scrutinises federal decrees having the force 
of law and it advises the Federal Government and gives consent 
to its administrative measures in specified cases. To avoid 
re-emergence of monocratic rule, the Bundesrat has been more 
frequently associated than its predecessor Reichsrat in federal 
administration. 

As the Indian Rajya Sabha is neither a hereditary body like the 
House of Lords nor are its members appointed arid instructed by 
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the State Governments as in Geimany nor even are they directly 
elected by the people of the States with cqual representation in 
that Chamber as in the United States, it possesses powers not com- 
parable to thosc enjoyed by either the United States Senate or the 
two German Upper Houses. The powers of Rajya Sabha arc more 
than those of the House of Lords and less than those of the Senate 
but the pattern of its relation with the Lok Sabha has been greatly 
influenced by the English Parliament Acts of 1911 and 1949. The 
Rajya Sabha has equal powers with the Lok Sabha in respect of 
bills other than Money Bills. Ordinary bills can be introduced 
in the Rajya Sabha and no bill which has not been passed in iden- 
tical form by both the Houses can be presented to the President 
for his assent. If a bill having been passed by one house has 
been rejected by the other House or if there has been disagrec- 
ment as to the amendments proposed to it, or if six months: 
have elapsed after the bill was received on being passed by 
one house without the other taking any action thereon, the Presi- 
dent shall convene a joint sitting of both houses to consider the bill® 
and amendments on which disagreement has arisen. A joint sitting 
can be convened even when the Lok Sabha has been dissolved, if 
the Presidential notification convening such a session was issucd 
prior to the dissolution. Bills and amendments passed in this joint 
session by a majority of members of both Houses present and 
voting shall be construed as passed by either House acting scpara- 
tely and presented to the President for his assent. This provision 
reduces the power of delay of either chamber to six months only 
and this is practically an indirect method of overriding the objec- 
tions of the Council; for the Lok Sabha has over 525 members as. 
against 238 members in the Rajya Sabha and majority in the joint 
sitting means that the Opinion of the more numerous chamber pre- 
vails. Besides, the Speaker of the Lok Sabha presides over the 
Joint sitting. In spite of these disadvantages, this arrangement is 
better than that provided in the English Parliament Act of 1949; 
for it does not involve the costs, labour and time necessary for 
passing the disputed bill in two successive sessions of the Lok 
Sabha and, further, it allows the members of the Rajya Sabha to 
express their views on a common platform with the possibility 


i Article 108. 
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of influencing the members of the Lok Sabha. There has been 
‘only one occasion for a joint sitting so far for this purpose.’ On 
the other hand, the Government, because of possessing a majority 
in the Rajya Sabha uses that chamber for initiating important bills 
for which time could not be available in the House. The Hindu 
Marriage and Divorce Act, 1954 which was an important and con- 
troversial legislation was first introduced in the Rajya Sabha. 


But in regard to Moncy Bills, the Rajya Sabha is weaker even 
than the House of Lords; for its power of delay is limited to four- 
teen days only. The Lok Sabha sends a Money Bill after passing 
it to the Rajya Sabha which must transmit its recommendations 
within that stipulated period and if any amendments are suggested 
by the Rajya Sabha, the Lok Sabha is free either to accept them 
or send the bill for assent in the form in which it was passed by 
itself. If the Rajya Sabha does not act upon a Money Bill for 
fourteen days, it forfeits its right of expressing an opinion thereon 
and the Bill goes for assent without waiting for the Rajya Sabha’s 
opinion. A Money Bill carries a certificate from the Speaker to 
the effect both while going to the Rajya Sabha and to the Presi- 
dent. Definition of a Money Bill as given in Article 110 of the 
Constitution of India is a verbatim reproduction of Section 1(2)(3) 
‘of the Parliament Act, 1911. 

The Rajya Sabha is also powerless in the sphere of control 
over the executive. The Council of Ministers is collectively res- 
ponsible to the Lok Sabha and this means that the Rajya Sabha 
is not competent to pass a vote of censure or no-confidence against 
the Cabinet. This question was not of much importance so long, 
as the Government commanded a stable majority in each chamber 
but the Rajya Sabha’s helplessness in this rgspect was emphasised 
by the then Chairman, Dr. Sarvapalli Radhakrishnan in the very 
first session in 1952. The Chairman, who in the executive domain 
is the Vice-President of India had explained that as the Constitu- 
tion makes the Cabinet responsible to the Lok Sabha only, the 
members of the Rajya Sabha can neither ask questions of the 
Government nor can they move an adjournment motion for raising 
a definite matter of urgent public importance; but the Govern- 


1 Constituent Assembly Debates (1949), Volume VIII, p. 181, 
2 The Dowry Bill had been referred to a joint sitting of both Lok Sabha 
and Rajya Sabha in 1963. 
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ment have voluntarily consented to answer questions asked by the 
members of the Rajya Sabha for the sake of keeping them informed. 
In 1954, it was also permitted to move a resolution for raising a 
discussion on the teachers’ strike in the State of West Bengal 
which by its very nature was almost a motion of censure on the 
Government. 


The Rajya Sabha has even no control over such of its mem- 
bers as are members of the Cabinet. There has been no ruling 
on this question and it has been shelved for the time being but 
it arose in an acrimonious form in 1953. The Law Minister, Mr. 
C. C. Biswas who was a member of the Rajya Sabha had in course 
of a debate expressed in the Rajya Sabha an opinion relating to 
the Speaker’s certificate to the Income Tax Bill to which the Lok 
Sabha took exception and the House desired the Law Minister 
to explain to them the circumstances in which he was persuaded 
to reflect on the proceedings of the Speaker of the Lower Chamber. 
The Speaker communicated the wishes of his chamber to the Chair- 
man of the Rajya Sabha and when this was revealed, the Rajya 
Sabha took an extraordinary step by passing a resolution prohi- 
biting Mr. Biswas’s appearance in the other chamber for furnish- 
ing an explanation in respect of an opinion expressed in the cham- 
ber of which he was a member. It stood on the privilege of free- 
dom of expression in the Chamber.3 The Lower Chamber assert- 
ed its right of controlling the Council of Ministers and demanded 
his presence.’ The matter came to the stage of a crisis. Mr. 
Biswas appeared in the Lok Sabha? but did not speak. Instances 
from British Parliamentary practices were cited on both sides. 
The Prime Minister Jawaharlal Nehru was on tour when the crisis 
developed and he hurried to the capital. On his return, he advis- 
ed both chambers to forget their stand on privileges and caution- 
ed them against blind imitation of the practices of another 
country in all respects without regard for the peculiar conditions 
of India. No opinion was expressed by the Speaker or the 
Chairman as to where a solution lay in such a conflict. On May 
6, 1953 the Prime Minister in a statement before the Rajya Sabha 
(Council of States) cxhorted the M. Ps. to work in a spirit of 


1 Article 105 (3). 


2 Article 75 (3). 
3 Article 88. 
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accommodation and co-operation, He added: “‘There can be no 
constitutional differences between the two Houses, because the 
final authority is the Constitution itself. That Constitution treats 
the two Houses equally, except in certain financial matters which 
are to be the sole purview of the Lok Sabha.” This whole ques- 
tion was, however, referred to a joint sitting of the Committees of 
Privileges of the two Houses. Under this, if a question of breach 
of privilege is raised in any House in which a member, officer, or 
servant of the other House is involved, the presiding officer shall 
refer the case to the presiding officer of the other House, unless 
on hearing the member who raises the question or perusing any 
document, where the complaint is based on document, he is satis- 
fied that no breach of privilege has been committed or the matter 
is too trivial to be taken notice of in which case he may disallow 
the motion for breach of privilege. When the case is so referred, 
the presiding officer of the other House has to deal with the matter 
in the same manner as if it were a case of breach of privilege of 
that House or of a member thereof. Thereafter, the presiding 
officer communicates to the presiding officer of the House in which 
the question of privilege was originally raised a report about the 
enquiry, if any, and the action taken on the reference. The joint 
sitting of the Committees added: “‘It is the intention of the Com- 
mittees that if the offending member, officer or servant tenders 
an apology to the presiding officer of the House in which the ques- 
tion of privilege is raised, or the presiding officer of the other 
House to which the reference is made, no further action in the 
matter may be taken after such apology is tendered.” 


Piquant situations may arise in regard to the relation between 
the two Sabhas after the biennial elections of £968 and 1970 when 
the Congress Party which has formed Government in the Union 
may find itself in a minority in the Rajya Sabha. The Congress 
has failed to secure majority in eight State Assemblies and its 
‘majority has been very much reduced in the other Assemblies in 
consequence of which in the forthcoming biennial elections to the 
Rajya Sabha, the Congress members may be replaced by non- 
Congress members thus reducing the Congress to a minority in 
that Chamber. This may start a period of bitterness between 
the two Chambers and the Congress Ministers may find themselves in 
awkward situations in the Rajya Sabha. Besides, the effectiveness 
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of the joint sittings of both the Chambers may also be whittled 
down. 


The Rajya Sabha has no control over the Council of Ministers 
but it enjoys equality of status with the Lok Sabha in respect 
of clection and impeachment of the President and of prescntation 
of an address to the President for the removal from office of a 
Judge of the Supreme Court of India or of a State High Court, 
Comptroller and Auditor-General and the Chief Election Commis- 
sioner. For approving Proclamations of Emergency issued by the 
President, both the chambers enjoy equal powers. 


As a federal second chamber, the Rajya Sabha has certain 
additional powers which the Lok Sabha does not possess. By 
‘passing a resolution with two-thirds majority, the Rajya Sabha can 
transfer a matter enumerated in the State List to the Concurrent 
List thereby vesting legislative competence in this matter in the 
Parliament also. Further, on its advice communicated through a 
resolution, the Government of India can constitute All-India 
Services whose members, appointed by the Union Government, 
would actually be in the service of the State Governments. In 
these respects, the Rajya Sabha does not so much play the role cf 
a component of the Union Parliament; it rather functions as 2a 
body of States’ representatives. An opinion expressed by them is 
tantamount to consultation with the States. But like the American 
Senate, it has no right of interposing itself in any matter of 
.governmental policy or appointment and like the German Bundes- 
rat, it does not share responsibility in administration. 


However, the Indian Parliament has maintained a balance bet- 
“ween the two Houses and it is not possible for the Lower Cham- 
ber to override the Rajya Sabha in any matter other than financial 
legislations. The Rajya Sabha cannot possibly have a grievance 
about Money Bills in as much as the Lok Sabha controls the 
Cabinet and it is their business to grant whatever funds are neces- 
sary for running the administration. But once money has been 
appropriated and expenditure incurred, the Rajya Sabha through 
its representatives in the Public Accounts Committee can certainly 
make its voice heard and influence felt. Both in normalcy and in 
emergency, the Lok Sabha must carry the Rajya Sabha with it if 
it means to organise a smooth administration for the country. 
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Soon after elections, the Legislatures assemble to transact 
their business. Wherever the Head of the State is a component of 
the legislative organisation as the Queen is in England or the 
President in India, legislative sessions are convened and prorogued 
by her or him; elsewhere the Constitution prescribes the dates 
for the first session and thereafter the Chambers themselves deter- 
mine when they will meet and adjourn. Even in countries where 
the Head of the State convenes and prorogues legislativé sessions, 
day-to-day and sine die adjournments are left in the hands of the 
Presiding Officers of the respective chambers. In the United 
States, sessions and adjournments of both the Senatc and the House 
of Representatives are under the Constitution automatic and are 
practically synchronous and if they disagree in the matter of simul- 


taneous adjournment, the Head of the State plays a role in adjourn- 
ing them. 


In England, the Parliament must meet at least once a year 
in order to pass the Budget, renew the Annual Taxation Acts and 
grant extension of validity to the Army and Navy Discipline Acts. 
‘This is just a convention and not a Jaw and nothing prevents Par- 
liament from adopting quinquennial or decennial Budgets or mak- 
ing the Discipline Acts permanent features of the Statute Book. A 
Standing Army was considered objectionable during the period 
.of Restoration and the Parliament did not, after its experienc:s 
with Cromwell’s Army, feel it safe to make the Discjpline Acts 
more than annual but no one at the present moment thinks of 
disbanding the Army altogether. Likewise, planners all the world 
over are against the practice of Annual Budgets and they like 
to make the budgetary period co-terminus with the duration of 
a Plan. Even then, the Parliament sticks to the convention and 
Annual Budgets are the rule throughout the world. The Queen 
convenes the sessions and prorogues them and the Speaker adjourns 
the sittings. Usually there are two sessions ina year and under 
extraordinary circumstances, as in 1948, additional sessions are also 
convened. The Lords and the Commons are ordinarily in session 
at the same time, though out-of-session sittings of the Lords for 
transacting judicial business is a regular feature. 


1 Jennings, Parliament, p. 381. 
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The Congress in the United States decides through its rules. 
of procedure, the timings of the sessions. Since the enactment of 
the Twentieth Amendment in 1933, the Congress shalt assemble 
at least once every year and the session shall begin at noon on the 
third day of January unless a different date is fixed by law. They 
may have other sessions as well. But the President has the power 
“to convene un extraordinary occasions both Houses or either of 
them” and when this extraordinary session meets, the President 
through a message or an address informs them of the cause of 
summons. Ordinarily a President does not feel inclined to convene 
the Congress and when there is divergence of party composition, 
a President rather feels relieved if the Congress adjourns. Once 
the Congress is summoned to extraordinary session, it does not 
confine itself to the purpose for which the President had convened 
it and it shows a tendency of wandering farther afield. Examples of 
such special sessions are those convened by President Taft in 1909 
and 1913 and by President Hoover, and in all these cases the 
Congress created a good many troubles for the President. Hence 
“there have been more Presidents than extra sessions. Again and 
again, a special session has been the starting point of a chain of 
misfortunes that have prevented the re-elections of the President 
who called it.” Each house adjourns itself according to its rules 
of procedure but adjournments for more than three days require 
concurrence of the other chamber. Normally towards the close of 
a session, a joint committce of both Houses decides about the time 
of simultaneous adjournment. If there is no agreement betweerr 
the chambers with respect to the time of adjournment, the President 
shall adjourn them to such time as he shall think proper but this 
power has fallen into disuse; for the Congress is so much abhorrent 
of executive interference with its own affairs that no President has 
ever been called upon to resolve such a dispute. Automatic sessions 
and dissolution of the House of Representatives are cardinal features. 
of the American Constitution. 

In both the German Constitutions, the power of convening the 
Jegislature has becn diffused and there is an undercurrent of distrust 
of all functionaries in this regard. Like the United States, there 
was a provision in the Weimar Constitution for an automatic 
convention of the Reichstag on the first Wednesday of November 


1 Binkley and Moos, The American Grammar of Politics, p. 435. 
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each year and once the Reichstag met, the right of adjournment 
and prorogation was thereafter exercised by the chamber itself. 
There was no such automatic convention of the Reichsrat; it was 
convoked by the National Cabinet upon the demand of one-third. 
of its members. The Reichstag could, of course, be convened for 
special sessions by its own President on demand from the Reich: 
President or at least one-third of its members. A slight variation. 
has becn made in the Basic Law. The Bundestag determincs 
its own sessions and there is no automatic session at least once a 

year. Only the first session of a newly elected Bundestag must 

meet within thirty days of its clection. The President of the 
Bundestag may convene the chamber for a session in his own 
discretion or upon demand by the Federal President, Federal Govern-- 
ment or one-third of its own members. Likewise, the President 
of the Bundesrat convenes the sessions of that chamber and he- 
must do so on demand from the members of at least two Laender 
or from the Federal Government. Thus there are several ways 
open for convening the sessions of the German legislature and this. 
has been. probably done with a view to eliminating the possibility 
of a government ruling independently of the legislature. 


The President of India convenes both Houses of Parliament 
and prorogues them. There is neither autcmaticity nor synch- 
ronisation in the sittings of both Houses nor can his hands be forced 
in this matter by any other agency; the Houses can meet at diffe- 
rent times if the President convenes them likewise and, unlike the 
House of Lords, the Rajya Sabha can meet and transact business 
even when the Lok Sabha stood dissolved. But in actual practice, 
sessions of both Houses begin simultaneously to enable the President 
to address them in Joint Session, though the Constitution empowers 
him to address them separately also. Once a House meets, the right 
of adjournment is exercised by the Presiding Officer of the chamber. 
The Constitution makes at least two sessions in a year compulsory; 
for six months shall not intervene between two successive sessions 
of each chamber.? 


In England, annual sessions of the Parliament. were conven— 
tional as a result of accidental circumstances but that has been: 


1 Article 64 of the Weimar Constitution. 
2 Article 85 (1). 
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made law in all other countries. The King of England first 
summoned his Nobles and Laymen to assemble in a Parliament to 
render him advice and to vote taxes and funds and all Sovereigns 
thereafter exercised the power of convening the sessions of Parlia- 
ment. Following that analogy, the Heads of all states have the 
power to convene their respective legislatures if not to normal 
sessions as in England and India, at least for special sessions like 
the United States and Germanv. 

Business in a crowded House cannot be smoothly transacted 
without there being a Presiding Officer. This Officer in the House 
of Commons came to be known as the Speaker. He did not speak 
to the House but spoke on behalf of the House. This designation 
has appeared elsewhere also and the Presiding Officers of the House 
of Representatives of the United States and of the Lok Sabha in 
India are similarly named. In Germany, the usual title of the 
President has been consistently adopted. Despite similarity in 
designation, the Speakers in all these countries are not in the same 
position. The British Speaker is not a party man. Once elected, 
he withdraws himself from controversial politics, does not sct his 
foot in party clubs and refuses to identify himself with any party 
interests. He is paid a salary equal to that of a Cabinet Minister 
(that is £5000 per annum) and has been provided with a residence 
in the Westminster Palace itself. For this sacrifice of a political 
carcer, he is rewarded with that office in successive Parliaments till 
he is alive or willing to serve in that capacity; he is often elected 
uncontested, from his constituency and on retirement is rewarded 
with a pension (£4000 per annum) and a Peerage which means 
compulsory disappearance from the Commons and a seat in the 
other House. Being an umpire between two fighting sides repre- 
sented by Her Majesty’s Government and Her Majesty’s Opposition, 
he is endowed with a position and authority analogous to those of 
a-Judge and he is surrounded by an atmosphere of awe and veneration. 
‘Care for the rights of the minorities is evidenced by a deliberate 
exaltation of the office of the Speaker. His power to protect is very 
narrowly limited... .The Speaker's authority is greater than his 
power. The House takes great care to maintain and even to enhance 
his prestige.” But this has not been the result of a deliberate 
process or sudden decision. “Express rules, long custom, ancient 


1 W. Ivor Jennings, Parlicment, pp. 54-55. 
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ceremonial and deliberate policy combine to give him an actual 
authority which none of these alone could confer.” Though the 
Speaker may be a non-party man, still absolute impartiality in case 
of a human being is hardly attainable but that is no reason why 
everything should not be done, and in fact it has been done in 
England, to give his actions an appearance of impartiality. Tradi- 
tions set by a succession of British Speakers redound to the credit 
of their position. As Gladstone said, “It would not be wise or 
allowable to propose any candidate for Speakership taken from the 
Treasury Bench; upon these grounds that such a measure in critical 
times would not be without a tendency to lower the dignity of the 
Chair by giving rise to a suspicion.”? The same ideas were echoed 
by Sir William Harcourt in a letter to Queen Victoria where he 
said, ‘The Cabinet felt that there were great objections on principle 
to taking a principal member of their own body (Cabinet) and 
placing him in the Chair thus making the Speakership a purely 
partisan appointment, a practice which has had such an evil result 
in the United States’”’,3 The Speaker takes the chair in the open 
sittings of the House of Commons; when the House sits as the 
Committee of the Whole, the chair is occupied by the Chairman 
who is also the Deputy Speaker according to the Act of 1859. 
Neither by custom nor by law, the Deputy Speaker is as much 
a non-party man as his superior and he is not expected to be so 
either... 

The United States Speaker is partisan and he openly goes in 
favour of the majority party interests. The protagonists of this parti- 
sanship argue that as there is no majority leader in fhe House of 
Representatives like the Prime Minister or his deputy acting as the 
Leader of the House in England, there is need for leadership in the 
House for securing orderly and timely trarsaction of business and 
as such the nature of the constitutional system rules out any possibility 
of a non-partisan Speaker. As Speaker Reed said, “The object of a 
Parliamentary body is action and not stoppage of action. . . .It is the 
right of the majority. . . .to cause the public business to proceed. 
Primarily the organ of the House is the man elected to the Speaker- 
ship; it is his duty... .to endeavour to carry out the wishes and 


1 Tbid., pp. 61-62. 


2 Letters of Queen Victoria, edited by Lord Esher and another, Second 
Series, p. 164. 


3 Tbid., Third Series, p. 487. 
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«desires of the majority of the body which he represents.” Since 
1910 the Speaker has been relieved of a good deal of his partisan 
«luties. There are now Floor Leaders and Party Caucuses of each 
party and management of Congressional business is being organised 
‘through the Whips. The executive government has also taken over 
a part of the responsibility for securing organised and systematic 
business for the House. Consequently, the Speaker no longer has 
wo play the role envisaged by ‘Czar’ Reed. “‘Prior to 1910, the 
‘Speaker controlled the House in collaboration with a coterie of 
trusted party licutenants. Since 1910, the leadership has been in 
‘commission.”’? In that case, the Speaker can now afford to play the 
irole more of an impartial umpire than that of an active combatant. 


The Presidents of the Reichstag and the Bundestag have not 
sufficient time or interval for setting up traditions in cither English 
or American pattern but they are partisan outside the House, while 
*rying to maintain impartiality from the Chair inside the Chamber. 
“This is because in both the systems government is modelled in the 
parliamentary form and the legislature is not in the need of Speaker’s 
deadership. 

Yndia has not yet arrived at an indubitable position in regard 
“ro the Speakership. Prior to independence, there were conflict- 
ing traditions; one President of the Central Legislative Assembly, 
.Mr. Vithalbhai Patel, was very much partisan and his successors, 
Sir Sanmukham Chetty and Sir Abdur Rahim, had assumed 
complete impartiality. In the old Provinces, Pandit Purushottam- 
das Tandon, Speaker of the United Provinces Assembly, openly 
argued in-favour of partisanship outside and impartiality inside 
“he chamber. Since 1947 all Speakers, both in the Centre and 
ian the States have continued their political affiliations, though the 
‘extent of this differs in cases of different individuals, In many 
‘States, persons who worked as Speakers before the election of 1952 
lbecame members of the Cabinet thereafter. In the Parliament, late 
‘Mr. G. V. Mavlankar continued in office since 1947 till his death 
in 1955 and while retaining his office, he had all along been playing 
«a prominent role in the Congress hierarchy. Before the elections of 
1952, a Conference of the Speakers of the Parliament and State 
Assemblies had passed a resolution recommending urcontested 


1 Quoted in Friedrich, op. cit., p. 313. 
2 Galloway, Congress at the Crossroads, p. 117. 
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return of all Speakers for facilitating development of a convention 
of political neutrality as in England and it was reinforced by a 
resolution of the Congress Working Committee; but other parties 
maintained that as that was the first election on adult suffrage, 
Speakers elected prior to it have not been validly elected and 
there was no reason to allow them an uncontested return. ‘They, 
however, hoped that this convention might be set in future elections 
for Speakers elected by the Parliament and State Assemblies cons- 
tituted on the basis of adult suffrage. In fact, a few of the old 
Speakers were defeated in elections and a few others stood out of 
it. The Speakers’ Conference held in Gwalior on the 23rd October, 
1953 had reiterated its old recommendations in favour of their 
uncontested return in future. If the newly elected Speakers 
deserve this concession, their desire will be fulfilled but much 
time has not elapsed since the commencement of the Constitution to 
warrant a definite opinion about their activities. However, the 
Constitution desires them to be neutral; for their salaries like that 
of the Speaker of the House of Commons are charged on the Con- 
solidated Fund and are not subject to annual votes of the Jegis- 
latures concerned. It is gratifying to note that it is being increas- 
ingly appreciated that the Speaker should be above party politics. 
In fact, the present Speaker of the Lok Sabha, Sri Nilam Sanjiv 


Reddy resigned from the Congress Party soon after he was elected 
Speaker in 1967. 


In all countries except the West German Federal Republic, 
the Second Chamber is provided with a Presiding Officer from 
ouside and he is not a member of the Chamber itself. He is a 
member of the Executive. In the United States Senate and the 
Indian Rajya Sabha the Vice-President of the country presides 
and in England and Weimar Germany, tKe Presiding Officer is or 
was a member of the Cabinet. The Lord Chancellor presides over 
the House of Lords and a member of the Reich Cabinet was the 
‘Chairman of the Reichsrat. The Bundesrat, however, has the 
right of electing its own President for one year at a time and he is 
necessarily a member of that Chamber. In practice, this Chair- 
‘manship rotates among the Minister-Praesident or Chief Ministers 
of the Laender.! The Vice-President of India as such is not paid 


1 Germany Reports (Official Publication of the Bundesrepublik), 1953, 
Pp. 52. 
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a salary; he receives it in his capacity of the Chairman of the Rajya 
Sabha and it is charged on the Consolidated Fund of India. 


Emergence of parties has changed the character of the legis- 
latures as deliberative assemblies. The legislatures represent the 
nation and debates and discussions among them help in formulating 
the national will to be embodied in form of laws and other deci- 
sions. The discussions also help in moulding and guiding public 
opinion at large and an average citizen feels by following these 
discussions as if he himself is a participant in the legislative process 
of his country. There are normally two sides to a question and 
those who support a measure are pitted against those who oppose 
it. A two-party system is a valuable aid to a proper functioning 
of democratic institutions in as much as the opponents provoke 
the proponents to lay all their cards on the table and carry con- 
viction with all. When the opposition proves obstructive, legis- 
lative discussions become more unrealistic and the members play 
to the gallery. The situation becomes still more complicated when 
more than one party constitute the opposition; every one of them 
attempts to use the legislature as a forum from where they 
can lead public opinion outside. Thus the legislature becomes 
only a platform for propaganda and as Herman Finer said, “it has 
been transformed from a thought organisation to a will organisa- 
tion’. Even the will emerging out of it becomes deceptive; for 
ordinary members are shepherded into the division lobby by their 
respective party whips and from conscientious national represen- 
tatives they have been converted into instructed party delegates. 


Necessity for abridging opportunities for debates in the House 
is keenly felt. Real work of the legislatures has been transferred 
and is at present transacted in small manageable Committees 
and not in the House itself. ‘There is less party manoeuvring in 
these Committees and an atmosphere of give and take pervades 
their discussions. When legislation has become more a technical 
affair on account of the need for economic and social reforms, 
the Committees have proved more helpful. In modern times, the 
closure and committee systems are invaluable aids for smooth 
working of legislatures. 

1 ‘The salary of the present Vice-President of India has been fixed at 


Rs. 2,250 per month, equal to that of a Cabinet Minister, by the Officers of 
the Parliament Salary Act, 1953. 
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Here, again, England led the way. The obstructionist tactics 
of the Irish Nationalists in the eighties of the last century made 
normal and smooth transaction of business in the Commons prac- 
tically impossible. The British people are very sensitive towards 
the rights of minorities and as such it was not possible to exclude 
them, even though obstructive, from the House. The Speaker 
came to the aid of the House and once on the 2nd February, 
1881, Speaker Brand abruptly cut short the debate by putting the 
motion to vote. He said, ‘““The usual rules have proved powerless 
to ensure orderly and effective debate. . . .The dignity, the credit 
and the authority of this House is seriously threatened and it is 
necessary, they should be vindicated.” This brought into use 
the closure system which can now be applied by the Speaker in 
his discretion or on a motion moved by a member and supported 
by a requisite number of others. The Speaker may also refuse 
to apply closure on request, if he feels that it is an abuse of the 
rules of the House or if the privileges of the minorities appear to 
have been threatened. By 1919, various forms of closure like 
Simple closure, Closure by compartments, Guillotine and Kan- 
garoo came into use and these were of very great help for systematic 
and timely completion of business. 


The origins of the committee system are lost in antiquity, 
but at the present moment there are normally three types of 
committees in the House of Commons. They are the Committee 
of the Whole, Standing Committees and Select Committees. The 
Committee of the Whole is not really a committee;® the whole 
House sits in this Committee with the Deputy Speaker as Chair-- 
man and the Speaker with all his regalia and insignia is absent 
from the Chamber. Though discussions are more business-like 
in this form of the House and a member can speak as often as 
he likes, it is too much populated, party control remains intact 
and the Government attaches great importance to defeat in this 
Committee. This is because financial business is transacted in 
this Committee. In addition, the Committee of the Whole might 
be summoned for scrutinising provisional orders and for discussing 
any other important or controversial measures. There are 5 
Standing Committees known as A, B, C, D and the Scottish 


1 Miss P. M. Briers, An Essay on “The Speaker of the House of Com- 
mons” in Papers on Parliament, Hansard Society, 1949, quoted on p. 19 
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Committee. The normal membership of a Standing Committee 
varies between thirty and fifty and ten to thirty-five additional 
members can be added to it according to the nature of business 
entrusted to it. The members are appointed by a Committee 
of Selection appointed by the House and the Chairman is 
taken from the panel of Chairmen nominated by the Speaker at 
the beginning of a session, As members of the Opposition are 
also included in this panel as a matter of convention, sometimes a 
Standing Committee entrusted with an important Government mea- 
sure is found to have a member of the Opposition as its Chairman. 
This is the parliamentary game and everyone plays it fairly. The 
real relief to the House comes from Select Committees which are 
appointed by the House itself through the adoption of a motion 
for committal of a bill. Each session appoints a large number of 
them and it is they who play the most important role in legislation. 
“The Committees of the House of Commons are examining bodies; 
they must report back every bill referred to them for scrutiny and 
once a Committee Report is submitted to the House, it is discharg- 
ed. The House of Commons does not use these Committees 
for investigation or fact-finding; it does not constitute advisory 
‘committees also for being associated with administrative depart- 
ments. All matters needing inquisition are handed over to Tribu- 
nals appointed by Government and fact-finding and investigations 
‘are done through Royal Commissions appointed from time to time.! 
“The practice of even appointing Joint Committees of both Houses 
is notvery rare and the Government of India Act, 1935 was examined 
by such a Joint Committee of the Lords and Commons. 


England possesses a parliamentary type of government which 
integrates the legislature and the executive. The House of Commons 
‘can seek information directly from the government which is present 
in the Chamber and if it develops repugnance, it can take the 
Government to task. The parliamentary discussions are devoted 
partly to making laws and partly to creating opportunities for the 
removal of the existing government. Above all, the British tempera- 
ment does not encourage irresponsible conduct of public function- 
aries. But the situation is different in the United States where 


1 The instances of such Royal Commissions are the Lynskey Tribunal, 


the Royal Commission on Capital Punishment and the Dennis Commission on 
Profumo Affair. 
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:separation of powers does not offer any opportunity to Congress for 
:seeking direct information from Government or for calling an erring 
‘departmental head directly to account. The system of checks 
and balances keeps each organ on guard against encroachment from 
the other. If the Congress brooks no detailed guidance from the 
‘executive in doing its own assigned duties, the executive also is 
equally sensitive to Congressional inquisition into departmental 
activities. But the American constitutional system vests primacy 
in the Congress and the other two organs have to submit to its 
demand sooner or later. Each House of Congress appoints a 
number of Committees both for purposes of legislation and for 
maintaining a watch over the other two organs of government, more 
particularly on the executive organ. Most of them are Standing 
‘Committees though Select Committees and the Committee of the 
Whole are not rare in the Congress. The Congressional Reorganisa- 
tion Act of 1946 has limited the number of Standing Committees 
‘to 19 in the House and 15 in the Senate. The Standing Com- 
mittees reflect the party composition in the Chambers and their 
members are nominally appointed by the House but are really select- 
ed by their respective Party Committees on Committees. Chairman- 
ship goes according to seniority of service in the house and this 
is looked upon as one of the unhealthy features of the American 
‘system. 


In modern legislatures, long experience in the service of the 
house counts for nothing unless the person Concerned has intellec- 
tual equipment to grasp the technicalities involved in the bills 
under scrutiny. Besides, scrupulous adherence to the seniority 
principle keeps out many younger and more qualified men from the 
service of the chambers. There were many more Standing Com- 
mittees before the Reorganisation Act in” 1946 and reduction in 
their number has been responsible for development of sub-com- 
mittees and Special Committees as well. There are Standing 
‘Committees in each chamber corresponding to the different govern- 
ment departments. Such Committees, in addition to the scrutiny 
of cognate legislative proposals, undertake inquisitions and inves- 
tigations as well. They have judicial powers in this respect and 
they have the power of compelling witnesses to tender evidence 
and produce documents before them. Committees in the United 
States are better known for these inquisitorial and investigating 
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activities than for their legislative output, though they are quite: 
effective in this respect also. About ten per cent of the bills 
introduced are made law and a substantial portion of the rest 
is killed in these Committees. An American Committee unlike 
its British counterpart is not obliged to report back a bill to the 
House unless, of course, the Discharge Calendar is resorted to. 
Besides these, the House of Representatives utilises the system 
of the Committee of the Whole for transacting business in the 
Union Calendar or Private Calendar and like the House of Com- 
mons, financial business and discussions on the State of the Union. 
are carried on in this Committee. There are various forms of 
closure also in the House but the Senate does not look upon clo- 
sure with a kind eye. These are matters regulated by the Rules 
of Procedure and each chamber is at liberty to adopt these Rules 
in any way it likes. 

In Weimar Germany, the Constitution provided for two Stand- 
ing Committees, one for Foreign Affairs and the other for safe- 
guarding the rights of the members of the Reichstag. These 
Committees were permanent bodies coterminus with the life of 
the chamber itself; still dissolution of the Reichstag did not ter- 
minate them and they continued in office until the new Reichstag 
met and elected their successors. In spite of there being a parlia- 
mentary form of government, Article 34 had authorised the Reich- 
stag to appoint Investigating Committees and, in fact, a number 
of them were appointed. These Committees had full powers of 
judicial authorities under the Code of Criminal Procedure and it 
was an obligation of the administrative authorities and courts to 
furnish them with all such information as were required by them. 
Their powers of investigation were, however, not so much exter.- 
sive as those of the American House of Representatives.” Select 
Committees were sect up in large numbers for scrutinising bills and 
measures and the House had also provided for closure in the Rules 
of Procedure. In accordance with these Rules, the Reichstag had 
appointed a Standing Committee known as the Altestenrat or the 
Council of Elders. It helped the House and its President in regu- 
lating procedure. 


. 1G. M. Kammerer, Article on “Advisory Committees in the 
ନନ Process” in the Journal of Politics, Volume 15, Nun.ber 2, 
ay 1953. 
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The Basic Law of Bonn while retaining all these powers for 
the Bundestag had abolished the Foreign Affairs Committee. This 
was because the Bundesrepublik was not a sovereign state and it 
had no Foreign Office till the Petersberg Accord of 1949, This 
‘Comunittece was, however, constituted soon after the establishment 
of a Foreign Office in 1950, though the Basic Law did not speci- 
fically provide for the same. The right of appointing investigat- 
ing committecs has been kept continuous by Article 44. Both the 
Bundestag and the Bundesrat have the power of determining their 
own rules of procedure and they have, like their predecessors, 
provided for closure therein. 

The Indian Parliament has been following the footsteps of the 
British Parliament for a very long time and this was because the 
present Rules of Procedure are based on those prevailing in the 
old Central Legislative Assembly which again had adapted them 
from those of the House of Commons. The Constitution did not 
provide anything for specific Committees; it merely mentions 
them in Article 105 which defines the powers, privileges and 
immunities of thc Parliament and its members. Each House of 
Parliament has made rules for regulating its procedure and conduct 
of business but the President makes rules in consultation with the 
Presiding Officers of both Houses for regulating the procedure of 
Joint Sittings of and communication between the two Houses. 
Besides the rights and privileges defined in the Rules of Procedure 
and those of freedom of speech and immunity from proceedings 
in court for anything said or any vote given in Parliament or any 
‘Committee thereof as prescribed in the Constitution, ‘‘the powers, 
privileges and immunities of each House of Parliament and of the 
members and the Committees of each Hous¢e shall be such as may 
‘from time to time be defined by Parliament by law and until so 
defined, shall be those of the House of Commons of the Parliament 
‘of the United Kingdom and of its members and Committees at the 
.commencement of this Constitution.” ‘The Parliament has not 
defined these rights, privileges and immunities till now and as 
.such the House of Commons serves as the inspiration of the legis- 
‘latures in India.® 

1 Article 105 (3). 

2 The privileges of the members of Parliament and State Legislaturcs 


were reviewed by rhe Supreme Court in 1965 on a ref srence from the Presi- 
«dent under Article 143 of the Constitution. 
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Each House is competent to appoint any number of committees: 
it likes and as the Rules of Procedure prescribe, every bill must 
go to a committee for scrutiny unless it is immediately taken up. 
for consideration. The committee stage of a bill comes before Second 
Reading in India but after Second Reading in the United King- 
dom. The Report Stage of the House of Commons corresponds to. 
the Second Reading in the House of the People. Bills are referred 
to the select committees appointed by the House through a resolu- 
tion recommending committal. There is no fixity in membership: 
and great attention is not paid to maintain party proportion. Either 
a Chairman is appointed in the proposed personnel of the Com- 
mittee or else the Speaker appoints him. The Minister of Law 
and the Member in charge of the bill are ex-officio Members of 
a Committee and wherever the Deputy Speaker is also a member, 
he is the ex-officio Chairman. All bills referred to the committees 
must be reported back to the House; they cannot pigeonhole a 
bill like the American Committees. Either a time limit is fixed 
by the House for a Report, or else the Committee takes the usual 
time of three months as specified in the Rules of Business. Each 
House appoints its own Select Committees and even Joint Select 
Committees of both Houses may be constituted. 


Though there is no provision for Standing Committees in the 
Constitution, the Rules of Business provide for them. There are 
at present the following committees: Estimates Committee, Public 
Accounts Committee, Committee on Privileges, Rules Committee, 
House Committee, Business Advisory Committee, Committee on 
Subordinate Legislation, Committee on Petitions, Committee on 
Assurances and Committees on Private Member’s Bills. The Rules 
Committee (15 members) considers changes in procedure; the 
House Committee (12 members) looks after the allotment of resi- 
dential accommodation; the Business Advisory Committee (15 mem- 
bers) attends to the Government business for transaction by the 
House; the Committee on Petitions (15 members) looks after the 
petitions made to the House; the Committee on Assurances exa- 
mines the record of the Government with regard to the promises 
made by them on the floor of the House. 


The Estimates Committee is a Committee of the Lok Sabha 
only and contains twenty-five members, whereas the Public Acco- 
unts Committee of fifteen members is a joint committee of both 
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Houses. The members are elected by the House or Houses in 
accordance with the system of proportional representation by means 
of single transferable vote. The Deputy Speaker is the Chairman 
of the Estimates Committee and the Public Accounts Committee 
is headed by a senior non-official member of the Lok Sabha. The 
Chairman of the latter Committee has been appointed by the Spea- 
ker in exercise of powers vested in him by the Rules of Procedure. 
The term of office of each Committee is one year only. It is the 
business of the Estimates Committee to scrutinise the budget 
estimates for the year and suggest economies wherever possible. 
Usually the Committee functions through a number of Sub-Com- 
mittees,! one corresponding to one or more departments of govern- 
ment, and their reports are submitted both to the House and to 
the Government. The adoption of the budget does not wait for 
these reports; they are for information of the House and guidance 
of Government. The Lok Sabha alone is competent to pass demands 
for grants and as such the Rajya Sabha has no representation in 
the Estimates Committee. But the Public Accounts Committee 
consists of ten members from the Lok Sabha and five from the 
Rajya Sabha. The business of this Committee is to scrutinise 
the accounts of the Government of India in the light of the Audit 
Report of the Comptroller and Auditor General of India and to 
satisfy itself that amounts shown in the accounts were legallv 
available for the service or the purpose for which they have 
been applied, that the expenditure conformed to the authority 
governing it and that every reappropriation had been made in 
accordance with the rules made in this behalf in the Appropriation 
Act or by competent authority. The Committee can further 
examine the trading, manufacturing and Profit and Loss Accounts 
and Balance Sheets of establishments run and managed by 
Government and scrutinise the Audit Report on stocks and stores. 
As the Appropriation Act is passed by both Houses, both of them 
are represented in the Public Accounts Committee to scrutinise 
the Audit Report. Both the Committees have been rendering 
yeoman service to the cause of sound finance. The other three 
standing committees are modelled on the corresponding bodies of 
the House of Commons. 


1 A Sub-Committee of the Estimates Committee headed by late Balwantray 
Mehta had recommended introduction of three-tier Panchayati Raj in 1957. 
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The House of Commons has long since given up the prac- 
tice of appointing Investigation Committees and at present it 
resorts to extra-judicial Tribunals for the purpose. The Lok Sabha 
had thus no modern precedent to follow on that account, unless 
it adopts the House of Representatives of the United States as its 
ideal. But the Indian Constitution has made no specific provision 
for such Committees as has been done in the two German Consti- 
tutions; yet the Lok Sabha had appointed one such Investigating 
Committee in 1951. It was alleged in the Bombay Bullion Mer- 

..chants’ Association for the year that Mr. Mudgal, a non-CongrcsSs 
M. P. from Bombay was in receipt of money from them for doing 
propaganda on their behalf in the Parliament. This was raised 
in the House by the Prime Minister and an Investigating Com- 
mittee was appointed to go into the allegations. The Committee 
reported on the truth of the allegation and a motion to censure 
the member was tabled in the Lok Sabha by the Prime Minister. 
Before it was taken up, Mr. Mudgal tendered resignation of his 
membership. This is analogous to the case of Mr. John Belcher, 
Parliamentary Secretary to the British Board of Trade, which was 
investigated by the Lynskey Tribunal in 1948. The Tribunal 
was appointed under the Tribunals Enquiry (Evidence) Act of 1921 
and the report had to be approved by a resolution of the House 
of Commons. On that occasion, Mr. C. R. Attlee the Prime 
Minister said, “Fullest public investigation should be made at the 
earliest possible moment into any allegations reflecting the purity 
of public édministration. Democracy cannot thrive in an atm2s- 

_ phere of suspicion.”? It is doubtful if similar precautions were 
taken to collect judicially acceptable evidence against Mr. Mudgal 
through a Parliamentary Investigating Committee. The Lok Sabha 
shows as much sensitiveness as the House of Representatives in 
the United States in this respect and once a precedent is set, fur- 
ther instances are bound to multiply. 

The Parliament has appointed a number of advisory Com- 
mittees to be associated with Government Departments. As the 
Prime Minister had pointed out, these Committees were not only 


, 1 Miss M. R. Robinson, Article on “Lynskey Tribunal’ in Political 
. Science Quarterly, Volume 68, Number 1, March 1953. 
2 Hansard (October 27, 1948). 
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to keep the Departments in constant touch with the representatives 
of public opinion but also persons experienced in administration 
through service in these Committees would be available materials 
for Ministerial appointments in future. He wanted these Com- 
mitteecs to be the nursery of future Ministers. Each Committee 
contains members from both Houses. In this regard, the Indian 
Parliament follows the American tradition. This is, however, a 
sound development; for “the particular argument in favour of some 
such system is that if the Parliament were furnished through such 
Committees of its members with fuller knowledge of the work 
‘of the departments and of the objects which Ministers have in 
view, the officers of the departments would be encouraged to lay 
more stress upon constructive work in administering the services 
entrusted to them for the benefit of the community than upon 
anticipating criticism which may be and in present conditions often 
is based on imperfect knowledge of facts and principles at issue.” 


The Indian Parliament has further adopted all the four 
methods of closing a debate as are followed in the House of Com- 
mons and the usage of guillotine is so common in connection with 
the adoption of the demands for grants that Budget and Guillotine 
have been invariable companions in India. Other forms of closure 
‘are very rarely used and as the Opposition is not numerically in a 
strong position, it docs not make itself obnoxious through obstruc- 
tionist tactics. The Indian Parliament as designed by the Consti- 
tution of India has been at work for eighteen years only and the 
manner in which business has been transacted indicatgs unmistak- 
ably that the tree of democracy is likely to thrive well in the Indian 
political climate. The Parliament reflects the temper of the nation 
and from the experiences hitherto gained, one can say that the 
mation is sound in heart and head. 


4 Haldane Com-nittee Report (1918), p. 54. 
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EXECUTIVE 


HEAD OF THE STATE—HIS OFFICE 


Jawaharlal Nehru, the Prime Minister of India said, ‘India 
is bound to be a Republic. . . .Obviously we cannot produce Monar- 
chy in India out of nothing. It is not there. If it is to be an 
independent and sovereign state, we are not going to have an external 
Monarchy and we cannot begin in search for a legal heir from: 
amongst local Monarchies. It must inevitably be a Republic.” 
Never in her long and chequered history, the whole of what is. 
known as the Indian Union today had been under the rule of any 
single Monarch and if she was ever a Monarchy, it was from 1858 
when the British Crown took over the administration of India from 
the East India Company and ruled her through a Viceroy represent- 
ing that Monarch. Queen Victoria was proclaimed in 1876 as the 
Empress of India and India shone as the “‘Brightest Jewel’”’ of the 
Crown of the Emperor of India until she in her Constituent Assembly 
had resolved to repudiate the authority of that Crown. At present, 
there is an elected Head of the State styled as the President of the 
Indian Republic. 

There is no unanimity among the political theorists as to the 
exact connotation of ‘a Republic. It is sometimes equated with 
the conception of a Commonwealth based on the ‘empire of laws’; 
government of men is replaced by the government of laws as was. 
envisaged by Harrington. At other times, it was considered syno- 
nymous with democracy, where people govern themselves through 
their elected representatives and this accords with the views of 
Rousseau. In Plato, both the conceptions were harmonised and 
emphasis was laid on the prevalence of justice in administration. 
But from the standpoint of governmental organisation,.a Republic 


1 Jawaharlal Nehru, Independer:ce and £ fter, pp. 348-9. 
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is described as that form of State where the Head of the State does 
not derive his authority from heredity or any other adventitious 
source but from the consent of the people under his rule. In 
carving out a republic in India, all these different meanings have 
been blended together and she has an elected Head, a democratic 
form of government based on the Rule of Law and, again, the 
Preamble to the Constitution promises to ‘“‘secure to all its citizens, 
Justice, social, economic and political’, Like India, the United 
States, Weimar Germany and the West Geiman Federal Republic 
are also republics and even though England is ostensibly a monar- 
chy, she is characterised as a “‘Crowned Republic”. 

A Republic primarily prcsupposes constitutional government 
where adequate restraints are imposed on executive authority in 
the interests of popular rights and liberties. Constitutionalism, 
again, is an offshoot of monarchical absolutism; for restraints cn 
authority began when absolute and despotic government by a capri- 
cious Monarch was deemed inconvenient or dangerous. A Monarch 
derives his authority from the accident of birth; his claims for 
administration rest neither on acquired capacity nor on popular 
delegation. When an incompetent and unscrupulous person comes 
to the Throne, hereditary succession results in misgovernment and 
people revolt for asserting their own rights and privileges. Absence 
of good government creates a cry for self-government and in such 
a Crisis, restraints in form of self-government are imposed on royal 
authority in order to secure good government, In thig process of 
transformation, several Monarchs have lost their heads and several 
others have lost their Thrones. England started the tradition of 
challenge and bequeathed it to other monarchica!l states but the 
most surprising thing is that in England the Monarchy remains 
solidly established in the affections of her people till today when 
sceptres and crowns have tumbled down in those countries which 
had merely emulated her. This is because England has the principle 
of elective Monarchy from the very beginning of her national history. 
Alfred the Great, Edward the Confessor and even William the 
Conqueror had owed their Kingship to the choice of Witenagemot 
and all of them discharged their respective trust by and with the 
advice and consent of these communal organisations. A breach in 
the line of succession has always been filled up with a Sovereign 
imported from outside with the tacit consent of her people. This 


Digitized by PPRACHIN, SOA 


276 THE CONSTITUTION OF INDIA 


understanding between the King and his people was inherent in 
her constitutional system and whenever a Monarch like King John 
started repudiating it, deliberate steps were taken to make it 
binding on the erring Sovereign. The struggle between the Stuarts 
and Parliament Was too violent and acrimonious to leave this 
understanding uncodified any longer and when Prince William and 
Princess Mary of Orange were invited to rule over England on 
account of a breach in the line of succession caused by the flight 
of James II, the Parliament had established beyond any doubt that 
the Monarchy was really elective. The Bill of Rights declared, 
Oe said Lords Spiritual and Temporal and Commons assembled 
jat Westminster do resolve that William and Marv, the Prince and 
\Princess of Orange be and be declared King and Queen of England” 
land that “their said Majesties did accept the Crown. . . .according 
to the Resolution and Desire of the said Lords and Commons 
contained in the said Declaration.” ‘This was a conditional grant 
of the Crown strictly in conformity with Locke’s theory of trust. 
The Parliament had not only settled the Crown for the time being 
but also for the future and when this arrangement failed by reason 
of a breach in the line of succession, the Act of Settlement (1701) 
made still further arrangement for filling up the “‘Kingly Office”, 
The Abdication Crisis of 1936 had proved it beyond any doubt that 
the King of England occupies the Throne strictly in accordance 
with the wishes of his people and of their representatives assem- 
bled in the Parliament and any attempt to thwart these controls 
might result in the termination of the reign. The Sovereign remains 
a symbol of England’s Majesty and Englishmen are proud of him. 
As Finer says, ‘“‘As a man, he might have his own ideas and plea- 
sures, But as King, ie was made in the image of the people, that 
is of the large majority.”? England still possesses a monarch and 
the tide of republicanism has not swept away her Throne. This is 
because, as Laski said, the Crown has been democratised and the 
King “has exchanged power for influence”.? 

‘The idea of elective Monarchy was carried over to the United 
States, when the thirteen Colonies rose in revolt and broke away 
from the British Monarchy. It was not possible for them to concoct 


1 Pollok and others, Source Book in European Government, p. 15. 
2 Herman Finer, Future of Government, p. 102. 
3 Harold J. Laski, Parliamentary Government in England, p. 395. 
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,a Monarchy at home and they managed without a common head 
for twelve years, after which the Constitution gave them a Head of 
the State whom they themselves could put into office. It was an 
extraordinary foresight of the framers of that Constitution that they 
could think of a broad-based democracy, when the English Govern- 
ment was still autocratic and their King could at will interfere with 
the details of administration. Till the enactment of the Reform 
Act, 1867 the British Cabinet was conscious of the duty and necessity 
of securing confidence of the Crown for its continuance in office. 
These revolting colonies had at first declared that ‘‘these united 
Colonies are and of right ought to be free and independent states; 
and that as free and independent states, they have full power to 
levy war, conclude peace, contract al'ianccs, establish commerce 
and do all other things which independent states may of right do.” 
Each one of the Colonies had a Governor at the head; they were 
somewhere elected by the legislature and in a few they were Royal 
appointces. The appointed Governors had played such an oppres- 
sive role in the last days before the Revolution that the term 
‘Governor’ became synonymous with oppression and some of these 
states styled their Heads after successful revolution as President. 
Almost all Governors came to be elected thereafter. During the 
period of Confederation, there was no common Head of all the 
States and when one was set up in 1787, the term ‘President’ 
was borrowed from the States.’ The Americans were unwilling 
to entertain a too strong Head of the State in order to prevent 
repetition of misrule of a George III or maladministration of his 
Governors and as such, while vesting executive pewers in the 
President, they had erected numerous checks and balances on his 
authority through functional separation of powers and territorial 
distribution of jurisdiction through federalism. Even George Wash- 
ington, the First President of the Republic and architect of that 
Independent State both as the Commander-in- Chief of the Revolu- 
tion and President of the Constitutional Convention, refused to 
accept a third term in office on account of an apprehension that 
too long a period in office might make a future President autocratic 
in temper. When the presidential election became more and more 
a popular affair, a political commentator, Henry John Ford, declared, 


1 Declaration of Independence of July 4, 1776, last para. 
2 Binkley and Moos, American Grammar of Politics, p. 25. 
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“American Democracy has revived the oldest institution of the 
race, the Elective Kingship.” Thus the Presidentship of the United 
States is an American institution which functions in American 
circumstances and it is difficult to reproduce it elsewhere. 

Thus the principle of elective headship of state started operat- 
ing in the English Monarchy and it was adapted to a non-monar- 
chical state by the United States. All other states which started 
uprooting monarchies and replacing them by elective Heads, imitat- 
ed the American pattern and design ation and even in states with 
collegial executives as the Presidium in the Union of Soviet Socia- 
list Republics and the Federal Council of the Swiss Confederation, 
there is a symbolic President also to represent the state for purposes 
of ceremonial and international intercourse. The Parliamentary 
Council of Bonn had taken up the question of not having a Presi- 
dentfor the Bundesrepublik but an older man, Professor Dr. Theodor 
Heuss advised them against it. He said, ““The establishment of 
the office of the Federal President should not be postponed to an 
uncertain future time, because there is not enough to do for him 
at the time being. Do not disregard the symbolic effect emanating 
from this office.” This is exactly what Bagehot meant when he 
distinguished between the inythical and efficient elements of the 
executive of a parliamentary state and made out a case in favour of 
monarchy, even though actual powers of Government were concen- 
trated in the hands of the Prime Minister. Every modern Republic 
has an elective President at its head irrespective of its form of 
government. 

The Englishmen have no difficulty in finding out a King; 
for heredity is a sound principle of monarchical succession and a 
failure in the line leaves them with a large number of choice 
among the scions of the Royal Family. Rousseau had very much 
emphasised on this advantage of a monarchical state. In fact, as 
they say, Englishmen are unwilling to replace a hereditary King 
by an elective Head of the State simply because it might be diffi- 
cult to evolve a suitable procedure for his election which under 
the present arrangement must be shared by those members of the 
Commonwealth who recognise the Head of the British State as 
the Head of their own States as well. But a state which opts in 


1 Documents on the Formation of the West German Federation 
(OMGUS), p. 86. 
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favour of an elected President must devise a satisfactory method 
‘of his election. There are only two ways in which he can be 
brought into office; one, direct election by the people and the 
‘other, indirect election through popular representatives assembled 
‘in legislatures or otherwise. When the President of a federal state 
is indirectly elected, the constituent units must also be given a 
role to play in his election. In 2 state with parliamentary form 
of government, a President directly elected by the people is an 
anachronism; he develops a predilection for equality with the 
Prime Minister who by the nature of his office represents the na- 
tion as a whole. Such a President is dangerous for the stability 
of the state and the Weimar Republic has proved the truth of this 
apprehension. In the majority of Republics, in modern times, 
indirect election has been accepted as almost the rule. 


‘The framers of the Constitution of the United States had hit 
upon a formula for getting the President elected through a small 
number of qualified electors who were themselves elected by the 
psople. Each State has as many Presidential Electors as it has 
members in the Congress and the manner of electing these electors 
has been left entirely at the States’ disposal, the only constitu- 
‘tional prohibition being the disability of a Senator, a Representative 
or a person holding an office of trust or profit under the United 
States for being a Presidential Elector. The idea behind this 
prescription was to get the best man and not the “‘most available 
man” for the highest office of the Republic and election by a small 
Electoral College was looked upon as one of the surest guarantees 
for the choice of a qualified person. Different states had adopted 
different methods for choosing the Presidential Electors. In some 
States they were elected by the legislatures and in others they were 
elected by the people. This popular elestion was again split up 
into two segments in each State; some of the electors were elected 
by the pzople at large and others through Congressional Districts 
from which Representatives were elected. Even there was no 
aniformity in the method of nomination of the Presidential candi- 
‘dates and party caucuses had been playing an undersirable role in 
this respect. 


Advent of political parties has metamorphosed the procedure 
‘of Presidential election altogether. Candidates for the office of the 
President are now nominated in National Conventions of the 
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parties and the electors are elected by the people at large in each 
State. Slates of electors are put up before the people for vote 
and the party slate winning a majority secures all the Electoral 
Votes of that State. An Elector for inclusion in the slates under~ 
takes to vote for the party candidate, if elected, and as such when 
the Presidential Electors are elected in November, the results of the 
Presidential election are fairly known, even though formal anno- 
uncement waits till the sixth of January of the following year when 
Electoral Votes are cast and counted. Intrusion of partics into 
the mechanism of Presidential Election has produced several unde- 
sirable consequences. National Conventions have aimed at the 
most convenient men and not the most qualified candidates and 
this has made election of a genuinely competent person entirely 
fortuitous. The practice of carrying over an entire State by one 
party merely because a few marginal voters have given it a majority 
does not pay adequate respect to the supporters of the other 
party and does not make the successful candidate a real nominee 
of the people. It has become extraordinarily difficult and stre~ 
nuous for one single individual to romp about the whole country 
to canvass his support among the popular voters. In fact, barring 
those few cases where the President is directly elected, there: 
is no other world functionary who depends upon and has to move 
through the entire country for securing his office and as such “‘the 
exigencies of a nation-wide whirlwind campaign on the part of 
the Presidential candidate tends to put the qualities making for 
the success of such a campaign above those of a wise and successful 
President.’”’1~ Several suggestions have been made for changing 
the procedure of his election but there does not appear in the 
realm of possibility any change in the procedure in the near 
future.’ A person in order to be eligible for election as Presidert 
must be above thirty-five years of age and a citizen of fourtecn years. 
standing. 


A candidate to be elected must secure an absolute majority 
of the electoral .votes and if no candidate secures this number by 
reason of plurality of candidature, it is the duty of the House of 


1 E. D. Ellis, Article on “The Presidency faces the future” in the 
Current History, Volume 25 Number 145, September 1953. 


2 R. C. Silva, Article on “‘Reform of the E’ectoral System” in the 
Review of Politics, Volun.e 14, Number 3, July 1952. 
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Representatives to choose one from amongst those three candidates 
who have secured the largest number of votes. For this election 
by the House, each State has only one vote and in this sitting of 
the House representatives of not less than two-thirds of the States 
must be present. A candidate for successful election must secure: 
an absolute majority of all States. There is rarely such a plurality 
because of the bi-party system but whenever there is, the House 
has a decisive voice in his election. The index of the Electoral 
Votes can be entirely ignored by the House as in 1824 and a candi- 
date lower down in that list of three can easily come up to the top 
and get elected. Previously both the President and the Vice-Presi- 
dent were elected on one ballot, the first two persons with largest 
number of votes getting elected as such but with the adoption of 
the Twelfth Amendment in 1804, there are now different ballots for 
the two offices. The original arrangement remains intact, though 
a little change made through the Twelfth Amendment and emer- 
gence of party system have remarkably changed its substance.. In 
any case, the present method is a joint endeavour of the States and 
the people for putting the President into the White House and 
any change made therein must have to maintain this co-operation 
between them unless, of course, direct method of election is adop- 
ted and this is most unlikely, for the less populated States 
will be entirely ineffective in such a process and there are thirty- 
one such States who apprehend diminution in their influence. 


‘The American system was distinctly superior to the method of 
election by the legislature and the experience of the French Presi- 
dency under the Third Republic was a clear evidence of it. -A 
legislature-elected President becomes very much less influential 
and when there are clear-cut party divisions with absolute majo- 
rity for one party, he becomes a creature Of his Prime Minister. 
The democrats who had gathered in the Weimar Assembly did not 
want their President to be too strong like the old Kaiser or too 
weak like the French President; they had desired the German 
President to be a harmonic mean between the two. For this pur- 
pose, they had provided for his election directly by the people and 
made the exercise of his powers conditional on the counter-signa- 
ture by his Chancellor or the responsible functional Minister. A 
directly elected President did not fit well with a cabinet system. 
The only President Field Marshall Von Hindenberg that Germany 
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had under the system, excluding the temporary incumbency of 
Ebert during the transition, was too old to make his influence felt 
and he could satisfactorily manage with his Chancellors simply 
because they did not command an absolute majority in the Reich- 
stag. Even in his time, there were instances of his domination 
over the Chancellors. But when the National Socialists came to 
power, they had had larger strength though not absolute majority in 
the chamber. They had kicked the “old Gentleman” aside so long 
as he was alive and upon his death the Presidency was suspended 
till its abolition by a plebiscite on the 19th August, 1934. As 
Professor Friedrich says, ‘‘The German Republican Constitution 
provided for popular election of the President, thus giving the 
Chief Executive an independent basis. The resulting balance did 
not work and in the end, this popularly elected President became 
a mighty factor in the destruction of the whole parliamentary 
system.” 


The Basic Law has made a little improvement and it provides 
for a Federal Convention for Presidential election. This Conven- 
tion consists of the members of Bundestag and an equal number of 
members elected by the populariy elected bodies of the Laender 
‘according to the principle of proportional representation. This no 
‘doubt equalises the contributions of the Federation and of the 
Laender for getting a P esident for the Republic but makes the 
President a gift of that party which controls a majority of the 
Laender. A person in order to be eligible for election as West 
German Federal President must be of forty years of age and he 
must secur majority of votes of the members of the Convention 
for his election. If none of the candidates secures absolute majo- 
rity in the first two ballots the office goes to one who secures 
relative majority in the“third ballot. In 1959 Dr. Heuss was elec- 
ted in the second ballot with 426 out of 728 votes cast by a Con- 
vention of 804 members, but in 1954 he was elected in the first 
ballot with an overwhelming majority, 


For electing the Indian President, the Constitution prescribes 
a procedure which is very much similar to that followed by the 
German Law. There is an electoral college consisting of elected 
members of both Houses of Parliament and those of the State 


1 Carl J. Friedrich, Co ‘stitutioral Governme':t and Democr icy, p. 373. 
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Legislative Assemblies. If in Germany the Landtags send their 
representatives to the Federal Convention by electing them in 
accordance with the system of proportional representation to elect 
the President, the Indian State Legislative Assemblies themselves 
bear this responsibility. Equality of membership flows from 
the Bundestag in Germany, for the Lantags are entitled to send 
as many representatives as there are members in the Buniestag, 
‘but in India equality flows from the State Assemblies and the 
members of the Parliament are entitled to cast as many votes as 
‘are cast by all the State Assembly members throughout the country. 
An ingenious mathematical formula has been prescribed to attain 
this equality. To equalise the influence of each individual State 
in the election of the Head of the State, every member of the Legis- 
lative Assembly of a State has as many votes as there are multiples 
‘of one thousand in the quotient found out by dividing the popula- 
tion by the number of elected members in the Assembly of that 
‘State, and if the remainder is more than 500, the number of votes 
to be cast by each member of the Assembly is increased by one. 
Each member of the State Assemblies, therefore, does not possess 
‘one vote but hundreds of votes. All the votes to be cast by the 
members of the Assemblies of all States are then added up and the 
aggregate thus arrived at is divided by the total number of elected 
members of both the Houses of Parliament. Each member of 
Parliament has as many votes as there are whole numbers in the 
‘quotient found out by this division. If the fraction in the quotient 
is more than 0°5, an additional vote is added to the share of each 
member. These votes are cast through the procedure of propor- 
tional representation by means of single transferable vote and 
the candidate securing an absolute majority through transfers of 
votes is finally declared elected. Therg have been only four 
Presidential elections so far in accordance with this procedure. The 
Provisional President, Dr. Rajendra Prasad, was elected by the 
Provisional unicameral Parliament (that is, the old Constituent 
Assembly) unanimously and he continued to hold office from the 
26th January, 1950 till his re-election through the prescribed 
procedure on the 6th May, 1952. The following table indicates 
the voting strength of M. L. A.’s of different States and of M. P.’s 
in the Election of 1967. 


1 Articles 54 and 55. 
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Population Number of elected Number of 


Name of the according members in the votes that 
State to the Census Legislative each 
of 1961 Assembly member has 

Andhra Pradesh 35,983,447 286 125 
Assam 12,209,330 126 94 
Bihar 46,455,610 318 146 
Gujarat 20,633,350 168 123 
Haryana 7,500,000 51 94 
Jammu and Kashmir 3,560,976 75 59 
Kerala 16,903,715 133 127 
Madhya Pradesh 32,372,408 296 109 
Madras 33,686,953 234 144 
Maharashtra 39,553,758 270 146 
Mysore 23,586,772 216 109 
Nagaland 369,200 46 8 
Orissa 17,548,846 140 125 
Punjab 20,306,812 104 107 
Rajasthan 20,155,602 184 110 
Uttar Pradesh 73,746,401 425 174 
West Bengal 34,926,279 280 125 
Lok Sabha 520 576 
Rajya Sabha 228 576 


In the Presidential election of 1952 there were five candidates. 
for the office of the President. They were :— 


1. 


2. 
3. 
4 
5 


Dr. Rajendra Prasad—Congress 

Professor K. T. Shah—Left and Communist supported 
Mr. L. G. Thatte—Hindu Mahasabha 

Mr. Hari Ram—Independent 

Mr. K. K. Chatterjee—Independent 
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The distribution of votes and support was as follows :— 


rr 9 a 


Supporters 
Narne of the Number of Numberof Members of 
Candidate votes Members of Strate 
Secured Parliament Assemblies 
a a Ce 
Dr. Rajendra Prasad 507,400 539 2,357 
Prof. K. T. Shah 92,827 83 478 
Mr. L. G. Thatte 2,672 4 9 
Mr. Hari Ram 1,954 2 9 
Mr. K. K. Chatterjee 533 — 5 
Invalid Votes 10,527 9 64 
Grand Total 615,913 637 2,922 


As Dr. Rajendra Prasad had an overwhelming majority much 
in excess of absolute majority, there were no transfers of votes and 
he was declared elected. The members of Parliament cast their 
‘votes in New Delhi and those of the State Assemblies in their res- 
pective capitals. Elections were conducted by the Election Com- 
mission which had appointed the Secretaries of the Parliament and 
‘of the State Assemblies as Returning Officers and all votes were 
‘counted in the Union Capital by the Commission itself. The 
details of procedure were prescribed in the Presidential Election 
Act, 1952. Like the Electoral College of the United States, that 
of India fulfils the constitutional requirements orfly; otherwise 
‘the moment the results of the Parliamentary and State Assembly 
elections were announced, it was clear to the meanest intelligence 
that the Congress Party shall have the Presidency. The same was 
true of the Presidential elections in 1957. Dr. Rajendra Prasad 
-was re-elected President. Dr. Radhakrishnan was re-elected Vice- 
President unopposed. Dr. Prasad polled 4,59,698 votes, nearly 
double of 2,31,599 votes, the quota fixed for the election. Mr. 
M. N. Dass of Gauhati and Mr. Hari Ram of the Punjab polled 
.2,000 and 1,498 votcs respectively. Similarly in 1962 the Congress 
nominee Dr. S. Radhakrishnan was elected by an overwhelming 
majority. The votes polled by different candidates are shown 


on next page. 
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Dr. S. Radhakrishnan 2,938 
Ch. Hari Ram 41 
Y. P. Trisulia 17 
Sumitra Devi 0 

Total valid votes cast 2,996 


The Presidential Election of 1967 was marked by acrimonious 
controversies. In all the preceding elections, the elected President 
was nominally a Congress candidate but he was supported by the 
entire nation and there was no contestant from the side of the so- 
called opposition parties but in 1967, the Congress had set up 
Dr. Zakir Hussain who was the Vice-President during 1962-67 
and the Opposition candidate was Sri Kotha Subba Rao, the Chief 
Justice of India who resigned soon after accepting the nomination 
for the office of the President. There were fifteen other indepen- 
dent candidates also. During the campaign for the election, the 
theory of an independent President was actively canvassed by the 
Opposition leaders. They held the view that in the changed cir- 
cumstances after the fourth general election the President may be 
required to play an active role as the ‘guardian of the Constitution’ 
and in the interest of maintenance of political heterogenity in the 
States, a person not identified with any political party should be 
elected. Many extraneous issues like the religion, nativity and 
language of the candidates and their theoretical knowledge of cons- 
titutional law had been raised by the supporting parties. Some 
even went so far as to say that India’s profession of secularism was- 
on trial. It was good for the evolution of Indian democracy that 
theory of an independent President acting in disregard of the ad- 
vice of his cabinet did not make much headway. The final outcome 
of the contest remained uncertain till the very end and the final 
count of the votes revealed the following figures :— 


Dr. Zakir Hussain — 4,71,244 votes 
Sri K. Subba Rao — 3,63,971 votes 


Of the fifteen independent candidates, nine candidates had not 
secured a single vote and of the remaining six, only one candidate 
had secured more than one thousand votes. One redeeming feature 
of the election was that voting did not follow party lines and Dr. 
Hussain had secured more votes even from Punjab, Uttar Pradesh 
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and West Bengal which have non-Congress cabinets. In terms of 
the electoral vote, the figures were :— 


Dr. Zakir Hussain — 2161 
Sri K. Subba Rao — 1829 


But with the gradual develpoment of multi-party system, 
which is the tendency at present, uncertainties will creep in and a 
party commanding majority in Madras, Uttar Pradesh, Bihar and 
Bombay shall get the Presidency. In fact, the procedure of Presi- 
dential election has given unusual prominence to the States; for 
the Council of States which has about one-sixth of the total Pre. 
sidential Votes is also an exact mirror of the State Assemblies 
being elected by them through the method of proportional reprc- 
sentation by means of single transferable vote. In the name 
of equality, a practical King-making role has been vested in the 
major and more populated States. As in the United States, a 
person in order to be eligible for election must be above 35 years 
of age and he should neither hold any other office of profit nor 
should be a member of any legislature at the same time. 


An elected President should be returned to private life like 
any other elected legislative or executive functionary at regular 
intervals and this interval should be reasonable; for a too short 
period does not help in bringing out the full potentialitics of‘ an 
incumbent and a too long period develops an absolutist and dic- 
tatorial psychology. The Weimar President had a term of seven 
years and in one term he had to face two regular Rétichstag elec- 
tions; similarly the United States President has a term of four 
years and electoral automaticity in that country inevitably gives 
him two Congresses in one term. The Indian President holds 
office for five years and this is equal to the term of life of the Lok 
Sabha and of the State Assemblies; but the President of the West 
German Federation has a term of five years as against the four-year 
term of the Bundestag. In view of the right of dissolution wiel- 
ded by the Presidents of India, Weimar Germany and the West 
German Federation, there is possibility of onc President coming 
across a larger number of new legislatures and as such there is a 
clear likelihood of some Presidents of India and Western Germany 
being elected by “Lame Duck” legislators. 
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But all these countries have provided for the punitive removal 
of the President before the expiry of his term of office and this is 
even true of England. The Monarch in England remains on the 
Throne for life but as he owes his Crown to the goodwill of the 
Parliament, any untoward, unconstitutional or improper action 
makes him liable to abdication. This has been established in the 
‘case of King Edward VIII who was a very popular Monarch and 
as Prince of Wales had earned the appellation of ‘‘Prince Charm- 
ing’”’. Just as the British Parliament disposes off the holder of the 
Crown, so also all other National Legislatures have reserved to 
themselves the right of impeachment of the President. 


In the United States, the President can be impeached only by 
the House of Representatives which may draw up charges through 
a resolution passed with two-thirds majority and the Senate sits as 
the court of investigation. While transacting this judicial business, 
the Senators remain on oath and the chair is taken by the Chief 
Justice of the Supreme Court. This extraordinary arrangement 
is intended to ensure fairness in trial; for, according to the Consti- 
tution, in the event of successful impeachment of the President, 
the Vice-President who is the Chairman of the Senate is to assume 
Presidentship for the unexpired portion of the Presidential term 
‘and it is but natural that he might out of human weakness use 
his Chairmanship in the Senate for furthering his own chances 
.of getting into the White House. The final decision requires a 
two-third majority in the Senate. Judgment in case of successful 
impeachment shall not extend further than to removal from office 
and disqualification to hold any other office of trust, honour or 
profit under the United States but this will not confer immunity 
.on him from further prosecution according to the law of the land. 
“This is certainly a very,rigorous provision of the Constitution but 
the Congress has been So circumspect in using this extreme power 
‘that impeachment was tried in case of one President only and that 
too ended in failure for the want of required majority in the Senate. 
In such a method of impeachment, the nation represented in the 
House charges the erring President and the States through their 
representatives in the Senate decide if the charges are true. The 
condemned President has also a right of defence either in person 
or through commission. These details ensurc a fairly reasonable 
outcome of the proceedings even though there is a school of thought 
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in that country which argues against investigation of charges of 
impeachment by a political body like the Senate. 


The Weimar President had to stand his trial in two places : 
either before the Court of State or before the bar of public opinion. 
For culpable violation of the Constitution, the Reichstag on a 
motion signed by one hundred members could move for impeach- 
ment of the President before the Court of State and this motion 
required two-third majority of members. Or else, the Reichstag 
might by a similar resolution passed with two-third majority pro- 
pose to the people to remove him from office. When the popular 
referendum on the proposal of the Reichstag started, the President 
was suspended from his duties. The referendum acted as a double- 
edged weapon; it might kill the President or the Reichstag itself. 
If the Reichstag won the refcrendum, the President lost his office 
and a new one had to be elected but if the results of the referendum 
went in favour of the President, he was re-elected for a full term 
of seven years and the Reichstag stood dissolved. This was a game 
of very heavy stakes and no Reichstag played it by risking its 
own existence. In fact, there had been no occasion for putting 
this provision into practice. The Basic Law has kept only the 
method of judicial impeachment alive. Either the Bundestag or 
the Bundesrat may impeach the President before the Constitutional 
‘Court; each of the two Houses can act unilaterally without waiting 
for the other or even for the concurrence of the other. A motion 
for impeachment must be introduced by at least one-fourth of the 
members or the votes as the case may be of the members and its 
acceptance requires a two-third majority of the total membership 
or votes. Impeachment can be started for wilful violation of the 
Basic Law or of a federal law and, if successful, it ends in forfeiture 
of office only. Trial by the Constitutional Court can be preceded 
by his suspension from office. This is rather an elastic procedure 
for removing the highest officer of ‘the State and a President who 
remains in hourly dread of removal can hardly do justice to his 
country. Instead of vesting the power either in the Nation or in 
the Laender as represented in the Bundestag and the Bundesrat 
respectively, a more reasonable method would have been to make 
them act jointly through the concurrence of both chambers. The 
present method is a standing invitation to the powerful Laender 
to destroy the Federation by attacking its head. 
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The method of impeachment of the Indian President is prima 
facie similar to that in the United States, though it contains an 
element of infeasibility. Any one of the Houses can impeach the. 
President by drawing up charges and the other House either sits. 
as the court of investigation or causes the charges preferred by the. 
other Housc to be investigated otherwise. Proceedings of impeach-. 
ment can be initiated only for violation of the Constitution and 
a resolution for preferring charges must be introduced with at least 
fourteen days’ notice signed by one-fourth of the members of the 
House and passed with a majority of two-thirds of such member- 
ship. The President loses his office only if the other House passes 
a resolution with two-third majority of its members declaring: 
that the charges have been sustained. There are thus two me- 
thods of investigation: a House of Parliament may either do it by 
itself or entrust this responsibility either to the Supreme Court or 
to an Ad Hoc Tribunal. The latter alternative is preferable for 
the purpose of securing a non-political and judicial investigation. 
But there is a lacuna in the whole procedure. There is no provi- 
sion for suspension of the Presicent under impcachment; he is. 
entitled to hold offce for five years unless he resigns or is removed 
by impeachment (Art. £6). He continues in his office even when 
he is under charge and investigaticn and as the warrant of prece-~. 
dence puts him higher than anybody else in the Union, it is open; 
to question if he can excercise his right of defence personally in 
either House with Vice-President or the Speaker in the chair or 
even before any other Tribunal. The American practice of giving. 
the chair to the Chicf Justice who is the Head of the separated organ, 
of the Judiciary is a more reasonable arrangement; it has to be 
seen when in actua4 practice a President js impeached as to how 
he defends himself in the Rajya Sabha sitting as the court of in= 
vestigation with the Vice-President in the Chair. It can be 
safely assumed that in all cases charges are most likely to be framed 
by the Lok Sabha, fcr the Government which decides to impeach 
a President can more easily command a majority in that chamber 
than in a semi-permanent Rajya Sabha. 


The question of casual vacancy caused by death, resignation, 
or removal of the President raises the issue of succession to that 
‘office. Both in the United States and in India, there is a President- 
in-reserve in the form of the Vice-President. Ordinarily he works 
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as the Chairman of the Upper House of the National Legislature 
and when the call comes to fill up the Presidential office, he hands, 
over the charge of his permanent duties to the Chairman-pro- 
tempore in the Senate and the Deputy Chairman of the Rajya Sabha 
respectively. There is, however, a fundamental difference between 
the two arrangements. An American Vice-President gets the office 
for the remainder of the Presidential term even though it may be a 
little less than the full term as in the case of Harry S. Truman in 
19+5 and Lyndon Johnson in 1963; but the Indian Vice-President 
can be there only for a maximum period of six months within. 
which a new President must be elected (Art. 62). Heis, therefore, 
Jess important than his American counterpart. This difference in. 
status has been reflected in the method of their election. In the 
United States, originally the runners-up Presidential candidate was. 
chosen as the Vice-President, but from 1804 he is bcing separately 
elected at the same time for the same period and in the seme: 
manner as his superior. He is also similarly removed from off ce: 
by impeachment. There is at present considerable agitation ‘for 
determining the exact position of the Vice-President in the consti- 
tutional system and thereupon devising a suitable mcthod of his. 
election.! The Vice-President of India is elected by the members 
of the Houses of Parliament? in accordance with the method of 
proportional representation by means of single transferable vote and 
he can be removed from office by a resolution of the Rajya Sabha 
passed by a simple majority of the then members of the Sabha 
and agreed to by the Lok Sabha. He is thus treated as kess impor- 
tant than his superior. The duties of these two similar officers had 
been brilliantly summarised by John Adams, once the Vice-Presi- 
dent of the United States, who said, ‘I am possessed of two powers: 
the one in esse and the other in posse. I am Vice-President. In this, 
I am nothing but 1 may be everything. But I am also the Presi- 
dent of the Scnate.”3 Or, as Professor Beveridge“ commented, 
“The Vice-President is an heir-apparent calling for the morning 
papers at cvery sunrise to find whether the events of the night have 
raised him to the Throne and with nothing to do in the meanwhile 


1 L. Wilmerding, An Article on “The Vice-Presidency’”’ in the Politice® 
Science Vuarterly, Volume 68, Number 1, March 1953. 

2 Constitution (Eleventh Amendment) Act, 1 961. 

3 Ibid. 3 

4 Ibid. 
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except tolet this corrugating thought dwarf and malform his soul.” 


The Weimar Constitution had kept the door open for a Hitler 
to come. The Federal Chancellor was to succeed the Fresident 
‘in case of a casual vacancy and if the vacancy was permanent, he 
savas to continue till a fresh election was held to fill up that office. 
When Hindenberg died on the 2nd August, 1934, Hitler followed 
the letter of the Constitution by combining the two offices and this 
combination was made regular with a favourable plebiscite held 
seventeen days thereafter. It is of interest to know that whilc the 
“United States Constitution has provided for the discharge of the 
normal duties of the Vice-President as the Chairman of the Upper 
House when he officiates as the President and the later Indian 
‘Constitution has done likewise, the Weimar Constitution did not 
make analogous provision for the office of the Chancellor when he 
acted as the President. There was no necessity also; for the 
‘Constitution had clearly indicated the combination of both the 
offices for the time being. It was for the national laws to provide 
for election of another President in order to relieve tne Chancellor 
but the Reich Legislature failed in its duty. There were two 
occasions to fill up the vacancy during the period of operation of 
‘that Constitution and one of them was enough for its destruction. 
The Basic Law has, therefore, placed the President of the Bundesrat 
‘as next in Succession. Because of the peculiar composition of the 
Bundesrat, the President of that body may be a Land Minister or 
other official and for such a subordinate functionary to become the 
Federal President, though for a short while, is almost ridiculous. 
This is comparable to the legal provision in the United States, 
where the Speaker of the House of Representatives is second in 
succession according to the Presidential Succession Act, 1946. This 
is an omission in the Constitution of India and Parliament had also 
not enacted any law as to who shall become the President in case 
the offices of both the President and the Vice-President simultane- 
‘ously fall vacant. Following the practice in the States at present, 
the Chief Justice of India will probably fill up the void. Instead 
of making the President of the Bundesrat immediate successor, the 
Basic Law could have more appropriately imitated the American 
Practice. A judicious arrangement for filling up the transition goes 
a long way in maintaining the continuity of tradition in that highest 
‘office under any republican constitution. 
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Every care has been taken in all Constitutions to add a touch 
of majesty to this, the highest office that a State can offer. The 
President typifies the Nation; he is its formal embodiment and 
representative. His position requires that he should belong ¢to the 
Nation and think in terms of the Nation; he must maintain an air 
of impartiality and must also mete even-handed justice to all and 
sundry. For him there is no consideration of mine and thine; 
he is thc personification of the entire state and his is the Govern- 
ment. A hereditary king fulfils these expectations in abundant 
measure. He is above all parties and his fortunes do not depend 
upon the ups and downs of national politics. But can an elected 
President who owes his office to’ party politics maintain the same 
degree of impartiality? Professor Jennings doubts it when he 
says, ‘‘The advantage of constitutional Monarchy js that the 
Head of the State is free of party ties. A promoted politician 
cannot forget his past; and even if he can, others cannot.” This 
gibe at elective Presidency is primarily aimed at the American 
Constitution where the President is not only the Head of the State 
and of the Government, he is the national head of his party also. 
‘This is an unsatisfactory position and this tendency has been cx- 
ported abroad. Political theorists of the United States have re- 
sorted to platitudes in justification of their position. One writer 
says, “Without such willingness to submerge party and regionat 
interest to serve the common nced, the Constitution would have 
long since provided us only with too many opportunities to cncom- 
pass our nation in disaster or even national suicide. With such 
safeguards available in the good sense and sound judgment of 
leadership at all levels down to the precinct, we can afford to take 
time for mature consideration of any measures aimed at funda- 
mental changes in our political system.”? Another writer asks a 
question and himself gives an evasive answer by saying, “The 
‘enormous prestige of the- Presidential Office derives in largest 
part from the President's headship of state. Is he then justified 
in using this prestige to further party ends? ‘This is a decision 
that he alone can make—a decision very difficult to arrive at. It 
constitutes one of the most baffling aspects of the Office of the 


1 Sir W. Ivor Jennings, Cabinet Government, 1948, p. 250. 
2 Professor H. Beukema, Article on “The Parliamentary System?! im 
Curreut History, the Presidency Special Number, September 1953 
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Presid ent.” “Good sense” and “sound judgment” are not com- 
mon virtues of men and “‘difficult decisions” often change the 
course of history. The Presidency in that country sets an inappro- 
priate ideal for others and its inappropriateness becomes transparent 
also when a President while in office seeks re-election and, when 
successful, he is called upon to work with the same adversaries in 
th2 Congress and clsewhere who had a short while ago run him 
down in bitterest terms. Such a performance does not inspire 
popular confidence in the fair-dealing of man in office and 
this lack of confidence manifests itself in glowing light through 
zrecriminations in the Press, Television, Radio and the Congress. 
Politics in the United States is never immune from allegations of 
corruption and unfair dealings of the other side. Exasperated by 
all these conditions, Harold Laski declared, “The essence of the 
Presidency is that it is an American institution, that it functions 
in American environment, that it has been shaped by the forces 
of American history, that it must be judged by the American 
criteria of its response to American needs.”? But the United 
States is the present model of the world and unless sound judgment 
of its institutions is imbibed, imitation elsewhere is bound to be 
deceptive. 


“This question of partisanship of the President came up very 
much into prominence during the Presidential election of 1952 in 
india. India has modelled her highest office on the American 
model .and as such party enthusiasts came forward to set up party 
candidates for election. Dr. Rajendra Prasad, the provisional 
President was at one time a Congressman but he had renounced 
all party affiliations on entry into the Rashtrapati Bhawan (Presi- 
‘dent's House). He was again a candidate for election and had he 
adopted a party label, all his past actions would have been liable 
‘to be scrutinised again to find out if there was an ulterior party 
ibias behind all of them. It was plain that he was a nominee of the 
‘Congress but both he and his friends in the Government appealed 
0 the members of the electoral college on the ground of personal 
qualifications and not because he was a Congressman. Dr. Prasad 
scrupulously avoided partisanship; he even did not attend the 
Annual Congress Sessions over which he had three occasions to 


1 E. D. Ellis, Article on “The Presidency faces the future” in Ibid. 
‘2 Laski, American Presidency : An Interpretation, quoted in Ibid. 
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proeside in the past. The President himself abjured the American 
tradition and he tried his very best to maintain an atmosphere of 
impartiality around him. His actions being advised by his Cabinet 
‘might be, must be and have been construed as partisan; but there 
was distinct non-partisanship in his conduct and personal behavi- 
‘our. The same can be said largely of President Radhakrishnan 
who succeeded Dr. Rajendra Prasad in this office. Jennings said, 
‘Impartiality is not to be expected of any person. Men of strong 
character have strong opinions. The individual who does not form 
conclusions has no capacity for doing so. The liberal tradition, 
which is the basis of the democratic system, does not assume the 
existence of impartiality. It assumes only that different opinions 
may be honestly held and that the person who occupies a judicial 
position whether he be the King, Speaker of the House of Commons 
or Judge of the High Court will try to exclude his bias from any 
decision that he may take in the exercise of the functions of his 
office. Association with particular parties or particular classes 
however renders the task of the arbiter more difficult. The Sovere- 
ign unlike an elected President has no party associations. He is 
bred in a highly selective atmosphere; he does not form party 
loyalties. As a result, not only is he in a position to act more 
impartially but also, what is of more importance, he is believed by 
others to be impartial.”! Such a belief can never be entertained 
in respect of the elected Presidents of the United States, India and 
the West German Federal Republic. 


HEAD OF THE STATE—ROLE AN 
ADMINISTRATION 


Before the advent of constitutionalism, all powers had belonged 
‘to the King as the Head of the State. His word was law; he decided 
as to how and through whom laws were to be administered and he 
‘or his agents punished the wrong-doers. With change in the con- 
‘ception of law, diffusion of authority commenced and the Royal 
authority was gradually shorn of its complete and infinite powers. 
James 1I’s assertion that “The King was the Viceregent of God on 
‘earth; he sat on God’s Throne and even by God himself, he was 
‘recognised as King?” became a far cry, when laws were no longer 


1 Jennings, Cabinet Government, pp. 250-51. 
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deduced from the laws of God, when they became synonymous with: 
the ‘dictates of right reason’ as Grotius had believed, and when. 
they were found intermingled with the customs and usages of the 
realm. The problem of discovering laws became more important 
and one who had knowledge of the customs of yore came to- 
acquire the title for discovering them. With transference of this 
power from the King to the Parliament and Judges, began a gradual 
process of denudation of absolute authority and the philosophy 
of natural law through the interposition of the doctrine of contract 
succeeded in completely subordinating the kingly authority to the 
wishes of the people. If Vindiciae Contra Tyrannos gave a hint, 
Althusius, Hobbes, Locke and Rousseau made it more explicit and 
they claimed that the government’ was the creation of the body 
social for its own preservation and welfare and as such the represen- 
tatives of the persons constituting society had a right to determine 
as to how best the purposes of society could be fulfilled. From 
this emphasis on the community, emphasis on individual rights as. 
conducive to rational self-interests which was the favourite shect- 
anchor of Liberal philosophers, became the inevitable next step. 
Diffusion of authority was complete. The King lost all his powers. 
of arbitrary rule; he had to depend on people’s representatives 
for making laws for him and the executive best suited to the 
interests of individual welfare had to be associated with him for 
running His Majesty’s Government. By the end of the eightcenth 
century, it was no longer the King’s Government; it was “govern 
ment of the people by the people and for the people” as Lincoln: 
described it in 1863. 

This sort of transformation began in England and was carried’ 
over elsewhere by imitation and adaptation. By 1689, legislation. 
had become Parliamentary responsibility and impeachment of Danby: 
in 1679 had also brought out the principle that “the King can do: 
no wrong” and no wrong done by any of his agents could escape: 
scrutiny and punishment under the cover of Royal orders. The 
King could no longer rule at will and any one assisting him in 
arbitrary government stood exposed to punishment either in the- 
courts of law through ordinary judicial process or in the High Court 
of Parliament. All the King’s actions were performed through 
his agents who could be punished in this manner and as the King’s 
orders were no safety-valve no blame for wrong-doing could be laid 
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at his door. His incapability for authorising any action whatsoever 
as sufficient immunity for his authorisation of even a wrong action 
and as there was somebody who could be always held liable for 
this wrong, “the King can do no wrong” was the final outcome. 
This was reflected in King William II3’s choice of his Ministers. 
from amongst those persons who were acceptable to the Parliament 
and this was the very first step towards Cabinet Government 
through party representatives commanding majority in the Parlia- 
ment. When all personal posers were transferred to other agencies 
for actual exercise, the King remained only as the symbolic Head 
of the State and His Majesty legislated “by and with the advice 
and consent of Lords Spiritual and Temporal and the Commons”. 
His Majesty’s Government was carried on by His Majesty’s Ministers: 
and justice was administered in His Majesty’s Courts through His 
Majesty’s Judges with the aid and assistance of the King’s Counsels. 

From a personal King he became an integral governmental institu- 

tion, and to indicate this transformation, this institutional King came: 
to be designated as the Crown. The King still possessed a. 
plenitude of powers and authority but these were to be exercised 
by him through others who owe ultimate responsibility to the 
people. ‘The Head of the State was distinguished from the Head 
of the Government. 

‘The centre of gravity of political authority lias been transferred 
from the King to the Parliament and all other agencies derive their 
powers from this body. But writs for a new Parliament are issued 
by the King; the Lords are summoned individually by name and 
the Commons in general through the Sheriffs. The Parliament 
Act, 1911 authorises him to summon a new Parliament once in five 
years and with every new election, to commission a new Prime 
Minister and his Government. But the issue of dissolution leaves 
open the possibility of premature termination of the term of a Parlia- 
ment, issue of uvrits of election and commission of a new Prime 
Minister, on the results of that election. Dissolution and the choice 
of a Prime Minister are regarded as two prerogatives of the King, 
which he and he alone could exercise and there is no unanimity 
of authoritative opinion if the King should exercise these two powers 
in his discretion or on anybody’s advice. ‘There are precedents 
either way and a King with as strong a personality as Queen 
Victoria had possessed, could certainly assert these two prerogatives 
for discretionary exercise without seeking advice from anybody. 
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As Dicey said, “Prerogative is the residue of discretionary autho- 
rity which had once belonged to the Crown.” Usages might confirm 
as to how this discretion is to be exercised but that these preroga- 
tives are independent of external advice is the very basis of English 
constitutional law. Barring these limited prerogatives which the 
King enjoys as a legacy of this ancient traditional authority as the 
Head of the State, all other powers are exercised on commission. 
He, therefore, stands as a mythical element to add dignity to the 
state or to porsonify all these sentiments for which the statc stands. 


Even as a person, the King is not altogether devoid of all 
real powers. Bagehot had summarised his powers in ‘‘the right 
to be consulted, right to encourage and right to warn.” These 
rights are neither constitutional nor legal; they arc entirely infor- 
mal and spring from personal intercourse, though their substance 
and basis lie in some of his constitutional rights. The King is in 
‘office for a continuously long period and as the Head of the State 
he transacts business with all kinds of government, Conservative 
‘or Labour. Statesmen both in office or outside have access to 
him and he has his own entourage to procure information from all 
kinds of sources only a few of which are available to the govern- 
ment of the day. He has cumulative experience and accumulated 
wisdom springing from a long period in office and when his Cabi- 
net consults him—and under the constitutional usages he must be 
consulted on all important matters—he brings to his aid all these 
which overwhelm an ill-equipped fresher in office as Minister. Be- 
:sides, not owing his office to a party, he can afford to take a national 
and detachéd view of affairs which a party government does seldom 
‘possess. On consultation, he either agrees or disagrees. Instantane- 
ous agreement and conviction of the King end in an encouragement 
to go ahead; but if there is disagreement between him and his 
Cabinct, he must according to conventions give way at the end 
with a warning that the contemplated step was fraught with 
‘dangerous consequences and rarely does a Cabinet drive itself to 
this position. The nature of his office vests in the King some 
power of dictation. As Lord Oxford and Asquith wrote, “We 
have now a well-established tradition of two hundred years that in 
the Jast resort, the occupant of the Throne accepts and acts on the 
advice of his Ministers. He is entitled and bound to give his 


1 Walter Bagchot, English Constitution (World Classics), p. 67. 
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Ministers all relevant information which come to him, to point 
‘out objections which seem to him valid against the course which 
they advise, to suggest (if he thinks fit) an alternative policy. Such 
Antimations are always received by Ministers with utmost respect.” 


Apart from this informal role which varies according to the 
‘quality’ of a particular sovereign, he as the Head of the State 
performs certain important duties which‘ he alone can perform, 
no matter whether these are done on advice or otherwise. The 
Ambassadors and other diplomatic representatives are accredited 
in his name and he receives the credentials and letters of recall 
of foreign diplomats accredited to his Court. Pardons, reprieves 
and amnesties are given in his pvame. He commissions the Prime 
Minister, appoints other Ministers and all of them hold office 
«luring his pleasure. He summons the Parliament and informs 
them of the cause of summons through the Speech from the Throne. 
‘The sessions of Parliament are prorogued by him and he dissolves 
the House of Commons and in his name the writs of election are 
‘issued. Bills passed by the Parliament become Acts with his assent. 
“The Armed Forces consist of the Royal Army, Navy and Air Force. 
All civil and military, executive and judicial officials are appointed 
by him and they hold office during his pleasure. For the Domi- 
‘nions and the Commonwealth, he is as Head of the Commonwealth 
‘the only unifying link. In other words, every one from the Prime 
‘Minister down to the lowest constable is engaged in running His 
Majesty’s Government. This is accepted as the model -of parlia- 
mentary government and every country which adopts it must 
‘institute a Head of the State to perform all these functions, the 
.only variation being in the extent of authority that is exercisable 
‘on the advice of the Cabinet. 


The United States had adopted a different pattern altogether 
‘by combining the Headship of the State with that of the Govern- 
ment. Most of the aforesaid powers arc vested in the President as 
the Head of the State but, as there is no other Government to 
render advice to him, he is in full exercise of them. Limitations 
‘on his arbitrary administration have been imposed from quarters 
other than a Cabinet; these limitations aré more structural and 
‘institutional and they are epitomised in the principle of checks and 


1 Quoted in Jennings, Cabinct Government, p. 258. 
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balances. The President derives his office from the Constitution 
which in Article II vests the executive power of the United States 
in him but what exactly are the extent and scope of that executive 
power is determined and regulated by the Congressional statutes, 
judicial decisions and conventions laid down through the working 
of the constitutional system. The American Presidency is a unique 
office and the Constitution did not make its nature and functions 
definite. In being vested with the executive power of the United 
States, he is “to take care that the laws be faithfully executed” 
and he takes oath to “faithfully execute the office of the President”. 
The Constitution does not definitely say anything about the nature 
and competence of this office and for this the President depends 
partly on the Congress and partly on the Supreme Court. The 
laws are made by the Congress and the departments or the agencies. 
through which these laws are to be executed and enforced are pro- 
vided by them. The Presidency started at thc first instance with 
two departments and at present their number has increased to 
ten. Besides, many other independent Boards, Commissions and 
Administrations have grown up in the meanwhile and the President. 
has not got equal powers in respect of all of them. These have 
been characterised by the Hoover Commission as the ‘‘headless. 
fourth branch of Government”. After the laws are enacted and 
the agencies of enforcement are created, the President’s authority 
in regard to them is at times pruned and regulated by the interpre- 
tations given by the Supreme Court. There is, therefore, nothing 
called the inherent powers of the President. 


As the Head of the State, the President is the Commander-in- 
Chief of the Army and Navy of the United States and of the militia 
of the several States when called into actual service of the United 
States. He also has thé power to grant reprieves and pardons. 
for offences against the United States except in cases of impeach- 
ment. He does not normally convene and prorogue the scssions 
of the Congress; he can only summon them to extraordinary session, 
which he very rarely does without creating difficulties for himself; 
and when both the Houses disagree with regard to the time of 
adjournment, he may also adjourn them. He also has the power 
of assent to bills and of approval of orders, resolutions and votes 
passed by both Houses of the Congress but his refusal of assent 
or approval is only provisicnal and this can be overridden by the 
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‘Congress by repassing the measures on which disagreement has 
arisen by two-third majority. This suspensive veto establishes 
the superiority of the Congress over the President and this docs 
not happen in England where the Monarch’s right of veto is abso- 
lute, even though he has not exercised it for the last two hundred 
and fifty years. The President has, of course, a decisive opinion 
in what is known as the pocket veto. He has the obligation of 
giving his approval or of referring back to the Congress the measures 
sent to him for assent within a period of ten days and if before 
the expiry of the said period of ten days, the Congress by adjourn- 
ment prevents such return, the President’s veto becomes absolute. 
Usually the President does? not veto money bills as it will create 
difficulties for himself and his government and for this the Congress 
has developed an unhealthy tradition of tagging contentious mea- 
.sures to such bills for compelling assent, for, by convention the 
President has no item veto and he can assent to or veto the measure 
.submitted to him in its entirety. He also has the ceremonial 
function of recciving Ambassadors and Ministers from the foreign 
.states. The foregoing powers of the President as the Head of the 
State are his and his alone and he exercises them to the best of his 
ability and conscience without waiting for advice from any other 
branch of government. 


But there are two other powers vested in him as the Head of 
the State which he can exercise only in cooperation with the Con- 
gress and in this business of sharing responsibility, the Congress 
has come to play a more powerful role. He shall have power, by 
and with the advice and consent of the Senate, to make treaties with 
the foreign states provided that two-third of the Senators. ~present 
concur. r. By implication, s such of the treaties as involve expenditure 
from the revenues or cession of territories of the United States 
must also receive the concurrence of the House of Representatives. 
That these were very powerful checks was proved in case of the 
hostility of the Senate towards ratification of the Covenant and 
acceptance of the membership of .the League of Nations of 
which their own President Wilson was a co-founder. No foreign 
state agrees to sign a treaty or carry on negotiations with a Presi- 
dent who is not on friendly terms with his Congress and this is a 
serious affront to the prestige of the country abroad. This difficulty 
is usually got over by the association of the Chairman of the 
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Senate Foreign Affairs Committee and other influential Senators 
with negotiations for a treaty from the very outset or the Depart- 
ment of State carries on its business through executive agreements 
instead of formal treaties in order to avoid Senatorial concurrence. 
Foreign Relations by their very nature are highly secret and con- 
fidential and a legislative body is hardly suitable for participating 
in the transaction of such confidential business. Again, united 
front of a nation imparts strength to its stand in foreign affairs 
which is seriously prejudiced by divided counsels at home and this 
is responsible for non-partisan foreign policy of England irrespective: 
of the party in power. Attlee could replace Churchill in the middle 
of the Potsdam Conference in 1945 without any fundamental 
change in the British point of view. 


Another weakness springing from the Constitution of the Uni- 
ted States is in the field of appointments. The President shall nomi- 
nate and, by and with the advice and consent of the Senate, shall 
appoint Ambassadors, other public Ministers and Consuls, Judges. 
of the Supreme Court and all other officers of the United States 
whose appointments are not otherwise provided for and the Con- 
gress may by law vest the appointment of inferior officers in the 
President alone, in the courts of law and in the heads of Depart- 
ments. The President has the power and responsibility for faith- 
ful execution of laws but he has no discretion in appointing men 
of his choice to assist him in administration. The control of the 
Senate over appointments is not merely formal; it is very much 
sobstantial and. effective and it has vetoed a number of Presidential 
nominees thereby imposing unwanted persons on the President 
for sharing responsibility with him. This has developed as a 
corollary to the convention of ‘Senatorial Courtesy’ and as the Pre- 
sident often uses it as an instrument for maintaining party solida- 
rity and his influence over the Congress, appointments are more 
partisan and are in the nature of spoils won through party contests. 
The Constitution did not specify the manner of exercise of the 
power of dismissal and there have been several controversies over 
this issue. The Supreme Court in the two cases Myers vs. United 
States (1925) and Humphrey vs. United States (1935) pulled its 
weight on both sides, by attributing to the President both unlimited 
and limited powers of dismissal respectively. But in those cases 
where appointments are subject to Senatorial confirmation, the 
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President must necessarily consult with Senators at leas‘ informally 
before dismissing them, in as much as for apppointing their succes- 
sors, he has to seek the concurrence of the Senate. 

The President has his usual powers-as the Head of the Siate 
but peculiarity lies in his exercise of these powers in his capacity 
as the Head of the Government. The British Monarch uses all 
his powers on the advice of his Cabinet and statutes and conven- 
tions have made this advice mandatory for him. He might fret 
and fume, encourage and warn but cannot disregard Ministerial 
advice. There is thus some one else to take away the load of 
responsibility from him and this one is responsible to the Parlia- 
ment and accountable before the people. The President of the 
United States has no such statutory advisers. He has, of course, 
a Cabinet of ten officers; he appoints them and they hold office 
during his pleasure. He may require their opinion in writing on 
any subject relating to their dutics but he can easily disregard 
them. ‘There is no collegial and collective responsibility and 
neither Congress nor the people are accustomed to locate responsi- 
bility elsewhere than in the White House. This puts enormous 
strain on the President and his powers and responsibilities are 
much in excess of what an individual can effectively and efficiently 
bear. Various attempts have been made from time to time 
to alleviate his burden either by providing executive assistance 
or by putting the Presidency in commission. The Hoover Com- 
mission declared that ““The President nceded help” but the help 
provided by them through six executive assistants added to his wor- 
ries by creating another series of consultants between the President 
and his Cabinet. The President has as such an enormous burden to 
carry even in normal times but in an emergency like a war or 
economic collapse, he is a little short of a @ictator and his poweis 
as the Commander-in-Chief place in his hands the use of the mili- 
tary with which he can make or mar the destiny of his country. 
Neither the Congress nor the Courts can impose any substantial 
cheek on his authority. He has practically assumed leadership 
of the Congress through his ‘‘State of the Union” and other mes- 
sages; laws are drafted in his departments and sent as cooked 
materials for adoption by the Congress. His leadership of his 
own party enables him to carry the Congress with him. 

The Constitution had expected that through the interposition 
of Congressional control, the policy of the President will follow 
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‘lines indicated or confirmed by the Congress but the modern media 


of mass communication like the Radio and Television, the White 


House Press Conference and Roosevelt's Fireside Chats have helped 


the President in developing a policy entirely his own independently 
of and over the head of the Congress. He represents the Nation 


.dS against a Senator who represents only a State or a Represcenta- 


tive who represents merely his Congressional district. He can 


«afford to override the Congress by making a direct appeal to thc 


Nation. President Roosevelt said in a message to the Congress in 
1942, “I ask Congress to take this action by the first of October. 
Inaction on your part by that time will leave mc with an inescap- 
able responsibility towards my ceuntry to see to it that the war 
effort is no longer imperilled by the threat of economic chaos. 
In the event that Congress shall fail to act and act adequately, . . 
the President has the power under the Constitution and under the 


‘Congressional Act to take measures necessary to avert a disaster 


which would interfere with the winning of the war.”i ‘This is an 
ultimatum and it disproves the theory of Congressional control. 
Even the Judiciary is no check on the President. The Supreme 
Court, had beaten a hasty retreat before the threatened assault 
trom the White House during the New Deal days. If the Courts 
become helpless, checks imposed by federalism would be of no 
avail. The only possible source of control lies in public opinion 
and, as Professor Friedrich says, “The fact that the clections 
come at stated intervals so that their timings cannot be mano- 
cuvred to suit the party in power, helps to keep’ their power under 
popular control. Not only the President’s desire either to be re- 
élected or to determine his successor after four years of service 
but also the Congressional elections after every two years have this 
effect; for the President must seek to keep the Congressional 
support unimpaired.”? Combination of three roles as head of 
the State and of the Government and leader of the party has made 
the President of the United States a unique institution. His 
authority is so enormous that the country relies on one man for 
its prosperity and even its continuance as an independent and 
democratic state. “When we think of the Presidency, it is not 


.Aa governing man we should think of but a contributing Mind. 


1 Quoted in Finer, Future 6f Government, pp. 125-6. 
2 C. J. Fricdrich, op. cit., p. 379. 
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For a democratic society is nothing if not a continuing many- 
dimensional net-work of Mind and Mind. It is the spiritual and 
psychological qualities of the statesman rather than his formal 
authority that keep the net-work always mended, coherent and 
purposeful. In the absence of such Mind, the social fabric 
sags and stretches until embracing everything, it holds nothing.” 


The Weimar Constitution had expected that the President 
would play a formal role like the British Monarch; he would be 
Bagehot’s mythical head to provide the base for a parliamentary 
form of government to operate. He would have no powers of his 
own to be exercised in his discretion; for the Constitution had 
stipulated that ‘‘all ordinances and orders of the National President 
including those within the domain of armed forces require for 
their validity countersignature of the Reich Chancellor or of the 
competent Reich Minister. By the countersignature, responsi- 
bility is assumed” (Art. 50). As the Head of the State, he had 
supreme command over all Armed Forces of the Reich. He rep- 
resents the Reich in international law and in the name of the Reich 
he concluded alliances and other treaties with foreign nations. 
The Reichstag shared powers with him in respect of foreign rela- 
tions, When questions of the declaration of war, conclusion of 
peace or any other matter of national legislative concern were 
involved. He had the power of accredition of his own diplomatic 
envoys and he used to receive the foreign representatives also. 
He had also the right of pardon, though general amnesties were 
subjected to regulation by national law. His powers in emergency 
were enormous. For purposes of Bundesexekution, he could use 
the Armed Forces of the Reich to bring the recalcitrant States 
into submission and when public safety and order in the Reich 
sere seriously disturbed or endangered, he could take all possible 
measures necessary for their restoration. For this purpose, he 
could use the Armed Forces and even suspend some of the funda- 
mental rights and liberties of the people. He was, of course, under 
the obligation of informing the Reichstag of all measures taken in 
this regard and of withdrawing them, if the latter so demanded, 
He was not a component of the legislative organisation of the Reich; 
still he could demand a special session of the Rcichstag and he 


1 Herman Finer, Future of Government, p. 138. 
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had also the power of dissolving it even though only once for the 
same reason. His role as the Head of the State did not extend 
to the right of assent to the bills passed by the Reichstag but he 
had a large voice in the enforcement of the Acts passed by them. 
He had to verify if the laws awaiting enforcement had fulfilled alt 
the -requirements of legislative procedure and he alone had the 
authority for putting a bill for referendum either in his discretion 
or on demand from the Reichstag or of the people. This was a 
sort of delaying power and this power was absolute in case of 
reference of the budget, national tax laws and salary regulations 
where he alone could ask for a referendum. The Reichstag could 
override the objection of the Reichstag by repassing the contentious 
measure with a two-third majority thereby forcing the President to 
a referendum or else the bill lapsed. This was a formidable list of 
powers but all these could be exercised only on the advice of the 
Cabinet and ‘on the countersignature of his orders by the Chane 
cellor or any other Minister. 

Could the President be bound by the advice of his Cabinet, 
he would have been in practice an ornamental figurehead adding 
only personification and dignity to the nation over which he presi-. 
ded. He appointed the Reich Chancellor and on his advice the 
other Ministers. He could also dismiss other Ministers on the 
Chancellor’s advice. The Cabinet was responsible to the Reichstag 
on whose support it depended for office but the President could 
come to their rescue by granting them a dissolution, when they 
had failed in carrying the Reichstag with them. This was definite 
codification of the British Parliamentary conventions. But a Pre- 
sident elected directly by the mass of people of the nation was 
certainly not expected to be a rubber stamp; he could throw his 
national backing at the fcce of the protesting Ministers who owed 
their offices to his appointment and confidence of the Reichstag 
which, again, had been elected by the people. The Ministers, 
therefore, tossed between a popularly elected President and 2 
similarly constituted legislature, each of whom could throw them 
out of office. But the Ministers could have acquired enormous 
prestige had the Chancellor been solid in his position; for their 
appointment and dismissal depended on his advice and their 
responsibility to the Reichstag was on the basis of a general policy 
determined by him. Unfortunately the Chancellor was weaker 
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than his colleagues. The bi-party system in England had posed 
the alternatives of ‘‘take it or leave us” before the Monarch and 
he could not initiate a policy of his own by disregarding the policy 
of his Cabinet. But in Germany, the Chancellor owed his posi- 
tion to the goodwill of the President who had to find him out from 
amongst the leaders of numerous parties occupying seats in the 
Reichstag. A Chancellor with minority support was weak and 
vacillating; he had to manage the goodwill of the President and 
confidence of the Reichstag. Loss of any one of these props made 
his position insecure and as such instead of advising the President, 
he was dictated by him. ‘The situation in Weimar Germany was 
not comparable to that of Frahce though both of these countries 
had a multi-party system; for while in France the parties formed 
around personalities were nebulous and anxious for coalition for 
putting their leaders in power, the German parties were more 
stable and better organised and they were based on solid religious or 
economic principles. A coalition of German parties was some- 
times unattainable. From 1923 onwards, only minority govern- 
ments were formed and from 1926, ministry-making was one of 
the familiar duties of the President. Only Dr. Bruening had made 
an attempt for a true parliamentary government but he was prac- 
tically dismissed by the President. At last when von Papen and 
Schleicher could not manage a tolerable government, the President 
accommodated Adolf Hitler. The cabinet system of government 
had never operated in Weimar Germany in proper form and a 
weak Presidency wrongly visualised in the Constitution was not 
found in actual practice. 

While maintaining the cabinet system intact, the Basic Law 
avoided the mistake of having a popularly elected President and 
provided ‘for his election through a Federal Convention, He had 
the power of nominating a Chancellor and he could not appoint 
him as such, unless he was elected by an absolute majority of the 
members of the Bundestag: which, if it did not accept the Presi- 
dential nominee, could elect any other person by similar majority 
and force him on the President. The Federal President cannot 
play the role of a ministry-maker as well nor can he bring the 
Chancellor under his subservience. But he has an effective voice, 
if the Bundestag plays itself into his hands by not giving an abso- 
lute majority to his nominee or any other candidate of their own 
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choice. In such a case, he could reject the Bundestag nominee, 
dissolve it and order a fresh election. Such a tussle between the 
President and the Bundestag will be unusual; for the President in 
designating a Chancellor for election by the Bundestag must take 
its party composition into consideration and he is not likely to 
make a nomination unless a person manages a majority either 
with his own party or through a coalition. The Chancellor con- 
tinues in office only with the confidence of Bundestag and this 
implies absolute majority. The Bundestag cannot also turn out 
a Government by internal party reshuffles like the Reichstag of 
the past. A vote of no-confidence must be accompanied by the 
election of another Chancellor of else it is not effective. Jf it 
chooses to refuse a vote of confidence to a Chancellor, it may com- 
mit suicide by forcing a dissolution on the Chancellor. Thus the 
Cabinet is in a much stronger position under the Basic Law and 
it can effectively control both the President and the Bundestag. 


The Presidency is a symbolic office under the Basic Law as Dr. 
Heuss a former President had himself characterised it.* He is just 
an embodiment of the nation. He represents the nation in matters 
of international law, concludes treaties with foreign states and 
accredits and receives envoys. In certain respects, his powers in 
international affairs are shared by legislative and administrative 
bodies. He has the right of pardon and limited powers of appoint- 
ment. He is not an integral element of the legislative organ but 
all the same, he can ask for an emergency session of the Bundestag 
and can dissolve it either when it fails to elect a Chancellor with 
an absolute majority or when the Chancellor on refusal of a vote 
of confidence by the Bundestag, asks for it. All laws are enforce- 
able only when they are engrossed and published by the President 
after enactment by the Federal Parliament. He has no military 
powers and in fact, the Bundesrepublik itself had no such powers 
until the ainendment of the Basic Law in March 1954. But all 
these powers are merely formal; for like the Weimar President, 
all his orders and decrees are valid only when countersigned by 
the Chancellor or the competent Minister. There are, however, 
three powers which he can exercise in his discretion and they 
correspond to the prerogatives of the British Monarch. These 
powers are: nomination of a Federal Chancellor, dissolution of the 
Bundestag in the event of difficulty in getting a Chancellor with 
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absolute majority of the Bundestag, and request to a Minister to 
continue in office until his successor is appointed. These are 
extensive enough for a capable President; if he can exercise them 
with adequate calculation, he can bring all Cabinets under his 
control but a Constitution is based on the presumption that honest 
men will work it out honestly. However, the Presidency in the 
Basic Law is a close imitation of the Head of the State in England 
though their respective utility and effectiveness differ according 
to the manner in which they come to occupy their positions. The 
West German Federal Republic is expected to have a more durable 
Cabinet system than the ill-fated Weimar experiment. 


India was never a RepuBlic prior to 1950 and the office of 
the President has been created for the first time in her history, 
As there were no traditions of that office to guide the framers of 
the Constitution, the essential features of similar offices elsewhere 
have been brought down to India and the manner in which that 
office is executed by the first few incumbents will lay down the 
foundation for their successors to stand upon. Like Article II of 
the United States Constitution, the Constitution of India in Article 
53 declares that the executive power of the Union is vested in the 
President and it further specifies that he should exercise that power 
either directly or through officers subordinate to him in accordance 
with the Constitution. The Supreme Command of the defence 
forces of the Union has been vested in him and the exercise of this 
power is to be regulated by law. The United States President is 
the Commander-in-Chief but the Indian President is, the Supreme 
Commander like the Weimar President and there are Chiefs of 
Staff for Army, Navy and Air Force to work under him. This pro- 
vision is intended to integrate the civil and military powers so as 
to obviate any possibility of a military coup d'etat. 


He is merely the Head of the State and as a parliamentary 
form of government has been provided under the Constitution, 
he brings into office the Prime Minister and on his advice, other 
Ministers to form a Council of Ministers to run the Government 
of India. He appoints the Prime Minister and on the latter’s 
advice, other Ministers are appointed. The Ministers hold office 
during his pleasure and he has the power of dismissing them. The 
process of ministry-making is very formal in England and as the 
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electorate practically chooses the Prime Minister by giving a majo- 
rity to one of the two parties, the King has no other choice than the 
Jeader of that party. The situation becomes different when no single 
party secures a majority; the King there either chooses the Leader 
of the single largest party as he did in 1924 and 1929 or waits for 
the formatiom of a Coalition and at times himself assists in its 
formation, as in 1931, before commissioning a Prime Minister. But 
the choice of a Prime Minister is one of his personal prerogatives 
though, by convention, the outgoing Prime Minister gives a hint 
as to his successor as Macmillan had done about Sir Alec Douglas 
Home when he resigned on October 19, 1963, and if such a hint 
cannot definitely be given, he can confer with elder statesmen and 
various party leaders as Queen Elizabeth had done following the 
resignation of Sir Anthony Eden in January 1957, before handing 
over the Commission. This personal prerogative, which is merely 
formal in England, became an active responsibility of the President 
of Weimar Germany simply because there was a multi-party system 
and the electorate did not and under the system of proportional 
representation, could not, choose a Prime Minister for him by giving 
absolute majority to any one of the parties. A strong and durable 
Cabinet cannot be formed where there are many parties in the field 
and a multi-party system is the direct consequence of election 
through proportional representation. Where the situation expects 
the President to make a choice by active participation in the poli- 
tical game, his political neutrality is open to question and this was 
exactly the lot of Field Marshall Hindenberg. The Indian President 
is likely to be in a similar predicament in no distant future. 
At present, the Congress is in majority but its influence is on the 
wane and there are many other parties which participate in elections 
and get into legislaturec and the Parliament. When no party will 
be able to secure a majority, the choice of a Prime Minister will 
be an arduous task and the President then is likely to be thrown 
into the whirlpool of party politics. This has been seen in the case 
of a State Governor. In the State of Madras, the Congress could 
not secure a majority in the election of 1952 but the State Gover- 
nor Mr. Sri Prakas without waiting for a coalition to be formed and 
without consulting other party leaders took a hasty step in forming 
a Congress Ministry and nominating the Leader of the Congress 
Party to the State Legislative Council, which is the upper house 
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of the State legislature, in his own discretion when there was no 
‘Cabinet to advise him, just for the sake of enabling that Leader 
to become the Chief Minister without having an elected member- 
ship in either House of the State Legislature. The Opposition 
made direct allegations of partisanship against the Governor when 
he came to address the opening session of the State Legislature. 
In 1967, the Governor of Rajasthan Dr, Sampurnanand was con=- 
fronted with a similar situation. No party secured a majority in the 
State Assembly, even though the Congress was the single largest 
party. With a few independent members’ support both the Congress 
and the United Front of Opposition claimed majority and the 
Governor, not being able to dhoose a Chief Minister to form the 
Council of Ministers, recommended introduction of President’s rule 
which was subjected to severe criticism by other political parties. 
When Dr. Sampurnanand was succeeded by Sardar Hukum Singh 
as Governor, he found the claim of the opposition inflated, recom- 
mended withdrawal of President’s rule and asked the Congress to 
form government. Such situations might be repeated in the Union 
when the country becomes politically mature and political parties 
which have recently emerged in national life get themselves stabilised. 

Once the Prime Minister is appointed, rest of the ministry- 
making game becomes easier, as the President is bound by his advice 
in regard to ‘the appointment of other Ministers. This Council of 
Ministers renders aid and advice to the President in the exercise 
of his functions and all executive action of the Government of 
India is expressed to be taken in his name. The President also 
makes rules for the convenient transaction of the business of 
government, allocates portfolios among Ministers and prescribes the 
manner in which orders and other instruments made and executed 
in his name shall be authenticated. In other words, it is the 
President's Government and the Ministers are merely his advisors. 
As the repository of executive power, he has the power to grant 
pardon, reprieve, remission, respite and commutation of punish- 
ments awarded by courts martial and all other cases where the 
punishment is in respect of offences against Union laws. He accre- 
dits Ambassadors to other States and receives the credentials of 
foreign diplomatic envoys. All officers and members of the civil 
and military services are appointed by him and they hold office 
during his pleasure. He also appoints the statutory authorities 
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like the Attorney General, Comptroller and Auditor General, Chief 
Election Commissioner, Judges of the Supreme Court and State High 
Courts and others and he can remove them from office, in some cases 
on presentation of an address by both Houses of Parliament. He 
appoints the members of the Union and Joint Public Service Com- 
missions and removes them on receiving by reference the opinion 
of the Supreme Court. 

The President is an integral element of the Union Parliament 
which consists of him and two Houses. He, therefore, summons 
and prorogues the sessions of Parliament and the Lok Sabha is 
dissolved by him. He may address either House or both Houses. 
sitting jointly in the beginning of a session and at any other time. 
These addresses are not like the State of the Union Messages of the 
American President; these are rather like the Speech from the 
Throne in England. The address is prepared by the Council of 
Ministers and it is an enunciation of government policy. A motion 
of thanks is moved and adopted by each House of Parliament and 
this motion is in the nature of a vote of confidence asked for by the 
Cabinet. The Constitution itself prescribes this procedure. In 
addition to the Address, the President can also send messages 
to either House on a pending bill or otherwise and this is obviously 
an unnatural imitation of the American practice, where in absence 
of a responsible Cabinet, the message is the only instrument of 
communication between the Capitol and the White House. The 
President has also the right of assent and no bill can become an 
Act without liis assent. When a bill passed by both Houses in 
identical form is submitted to him, he may either give his assent 
or withhold it and if it is not a Money Bill, he may also send it 
back for reconsideration .with or without suggestions for amendment. 
If both Houses of Parliament repass the bill with or without amend 
ments, the President is bound to give his assent to it.! This power 
of assent and veto extends also to constitution-amending bills. He 
has thus a suspensive veto like his American counterpart but is in 
an inferior position, for the Indian President has no pocket veto; 
further, repassage with a specified majority is not required for 
superseding his veto. It is he who convenes joint sittings of both 
Houses for resolving points of disagreement between them and he 
also frames the rules of business for such sittings. When the 

1 Article 111. 
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Parliament is not in session and a situation arises in which imme 
diate legislative action is called for, he may promulgate ordinances 
which are later adoptcd as Acts of Parliament or are allowed to: 
continue as ordinances with resolutions of approval passed by both 
Houses; otherwise they cease to opcrate six weeks after the date of 
reassembly of the Parliament.3 He is thus himself a potential legis- 
lator; these ordinances have the force of a Parliamentary Act and 
are not a specics of subordinate or delegated legislation. 


The foregoing powers are comparable in some respects to those 
of the American President and in others to those of the British 
Monarch, but the President has emergency powers like those of the 
Weimar President which make him a potential dictator. If security 
of India or any part thereof is threatened by war, external aggres- 
sion or internal disturbance or if there is an imminent danger of 
any one of these taking place, the President may issue a Proclama- 
tion of Emergency.? The Proclamation is to be laid before both. 
Houses of Parliament and it shall cease to operate on the expiry of 
two months from the date of issue, unless it is approved by the 
Parliament earlier. After approval, it remains valid for any length 
of time until it is revoked by another proclamation. ‘The Proclama- 
tion of Emergency vests competence in the Government of India to: 
issuc any direction to State Governments and authorises Parliament 
to make law on any matter including those enumerated in the 
State List and if the President so directs, suspends the scheme of 
distribution of revenues between the Union and the States; in. 
short, the Federal Union is temporarily transformec@ into a unitary 
state with full powers vested in the Union and its agencies. It is 
true that the Proclamation of Emergency is issued on the advice of 
the Council of Ministers and it continues in force only when the 
Parliament acquiesces in it but, all the same, they are all agencies. 
of the Union Government and the States have no say in these pro- 
ceedings. One can accept the contention that when the country is. 
in danger, academic insistence on the strict principles of federalism 
is not desirable and this is quite so in case of war or external 
aggression or a threat thereto. But what exactly is the connotation 
of “internal disturbance” depends on interpretation of the Union 

1 Article 123. 


2 Such a proclamation was made by the President for the first time on Oc- 
tober 26, 1962 in the wake of the Chinese aggression on our northern borders. 


Digitized by PPRACHIN, SOA 


3i4 THE CONSTITUTION OF INDIA 


Government and Parliament which are in fact the same; the Judi- 
ciary has no voice in the matter. Article 359 empowers the 
President to suspend the normal functioning of the Judiciary in 
respect of enforcement of fundamental rights and the Courts can- 
not interpret the Proclamation unless a case is filed before them. 
As the Privy Council said in regard to similar emergency powers 
of the Governor-General under the Government of India Act, 
1935, “A state of emergency is something that does not permit 
of any exact definition. It connotes a state of matters calling for 
drastic action which is to be judged as such by some one. It is 
more than obvious that, that some one must be the Governor- 
General and he alone... Any other view will render utterly inept the 
whole provision. Emergency demands immediate action, and that 
action is prescribed to be taken by the Governor-General.” 


During the continuance of such a Proclamation, Right to 
Freedom as enumerated in Article 19 can be disregarded and the 
President may also suspend the Right to Constitutional Remedies 
as given by Article 32 of the Constitution.! This includes suspen- 
sion of the right of the judiciary to issue all writs including the 
writ of Habeas Corpus in regard to enforcement of the Rights. 
In fact the President had suspended Article 32 in regard to 
enforcement of the Right to Equality by his Proclamation of 
1962. Though one can find a parallel] to such suspensions in 
Section 9 of Article I of the United States Constitution and 
Article 48 of the Weimar Constitution of Germany, there is no 
prima facie justice behind this and its mischief becomes transparent 
because of the fact that Parliament has power to pass Acts of 
Indemnity as provided in Article 35 for conferring immunity 
against prosecutions on persons who have violated rights of indivi- 
duals in course of being engaged in restoration of public order. 
The individual has no immediate scope for safeguarding his rights 
during the emergency and even after it is over, he cannot claim 
redress against arbitrary and whimsical wrongs done to him in the 
name of emergency action. As Dicey said, “It cannot be disputed 
that the so-called suspension of the Habeas Corpus Act which every 
one knows will be followed by an Act of Indemnity is in reality 

1 The President had issued an order under Article 359 (1) in 1962 


suspending the Right to Constitutional Remedies in respect of right 
in Articles 14, 21 and 22. Pp ights contained 
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a far greater interference with personal freedom than would appear 
from the very limited effect of suspending the right of persons 
accused of treason to demand a speedy trial. The suspension 
Act coupled with the prospect of an Indemnity Act does in truth 
arm the executive with arbitrary powers.” It is worthy of note 
that such a proclamation is issued when security of “any part of 
India” is threatened by “‘internal disturbance”. This is a more 
pervasive authority than that of Reich President under Article 48 
of the Weimar Constitution. 


In regard to the States, the President is the only medium 
through whom the will of the Union Government can be commu- 
nicated to and enférced in the States. The State Governors are 
appointed by the President and they are his agents; any direction 
from the Union Government can go as a direction of the President 
to the Governors, as the States are autonomous and there is no 
constitutional means of communication between the Union and the 
State Governments each of which is responsible to its own legisla- 
ture. The Governors are required under the Constitution to 
reserve certain bills—and all bills regulating the right to property 
as defined in Article 31—for consideration of the President.’ On 
such a reference being made, he may give or withhold his assent or 
even may send them back for reconsideration and he is not bound 
to give assent if the bill is repassed by the State Legislature. He 
has thus greater powers in regard to State legislations as repass- 
age of a parliamentary bill makes assent compulsory. If it is found 
that a State does not carry out the instructions, sent by ‘the 
‘Government of India or if the Governor of a State reports that the 
‘Government of that State cannot be carried on in accordance with 
the Constitution, the President can supersede the Government of 
that State by taking over executive powers upon himself and vesting 
legislative powers in the Parliament. This can be done by the 
issue of a Proclamation which is laid before both Houses of 
Parliament; it ceases to operate on expiry of two months unless 
approved by resolutions of Parliament and when approved, it 
continues for periods of six months at a time and for not longer 
than three years in case of a particular State. 


1 A, V. Dicey, Law of the Constitution, pp. 235-36. 
2 Article 201. 
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The whole problem of the powers and authority of the Presi- 
dent will appear in a different light once it is decided as to whether 
he is bound by the advice of his Council of Ministers; for if it is so, 
there is not much cause for alarm. For the Parliament and the 
country can take the Ministers to task for wrong advice tendered 
or ill-advised policy followed by them. That the King of England 
is so bound needs no labouring; it has been secured by convene 
tions. In the Weimar Constitution and the Basic Law, responsi- 
bility is assumed and the Constitutions provided for such 
assumption by means of counteérsignature of Presidential orders. 
But in the Constitution of India, this has not been definitely laid 
down, though many other details ofnthe Cabinet system have been 
specifically codified. This issue was raised in the Constituent 
Assembly when it was decided to adopt the parliamentary form as 
against the presidential form proposed by Professor K. T. Shah 
and rejected earlier and it was considered appropriate to leave it to 
be shaped by usage. 

In regard to this question of the relation between the President 
and his Council of Ministers, there are two schools of thought in 
India today and they are based on a loose or strict interpretation 
of the written document. Those who argue in favour of the 
President being bound by the advice of his Ministers take an 
optimistic view of human nature and say that as the President is 
liable to impeachment for violation of the Constitution and if he 
flagrantly repudiates the advice of his Cabinet and thereby dis=- 
regards the Parliament, it would be so construed, he will not be 
tempted to expose himself to this danger, Besides this extreme 
penalty, they have no other weapon to keep the President under 
control. Their argument runs on these lines. Article 52 says that 
“There shall be a PresiGent of India” and Article 74 provides that 
“There shall be a Council of Ministers”. There can be no period 
when either of these two agencies is absent. If the President 
disregards the advice of his Council of Ministers, they will tender 
resignation and as by necessity they have a majority in the 
Parliament, no other alternative Cabinet would be available. The 
President may therefore dissolve the Lok Sabha or rule without 
the Cabinet. ) If, as a result of dissolution, the same party as had 
tendered resignation comes back with an absolute majority, the 
President is put in an embarrassing position. If the President 
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rules without a Cabinet, he will be guilty of violation of 
the Constitution and therefore be impeached. There is not much 
Substance in this contention. No President will fall out with his 
Cabinet if he is not strong enough to have a few supporters in the 
‘Cabinet itself and also in the Parliament so as to make an alterna- 
tive Government available and even if it is not, impeachment with 
two-third majority in each House of Parliament is not easily 
practicable specially when the tendency is towards a multi-party 
system. Frictions in the working of a Constitution are not usual; 
when these occur, political situation must have been abnormal and 
unless there is a high degree of political morality and there are 
well established conventions, individual Ministers and Members of 
Parliament are likely to be swayed by considerations other than 
fidelity to party and even to the Constitution. Revolutions are a 
guarantee against Subversion of democratic institutions but they 
are not a rule and no State can endure for long with constant threat 
of revolutions as a remedy against normal lapses from democracy. 
The other school has stronger reason behind its point of view. 
The executive power of the Union is vested in the President and 
he shall exercise it “either directly or through officers subordinate 
to him in accordance with the Constitution”. The Council of 
Ministers does not constitute ‘“‘officers subordinate to him”; this 
was decided by the Calcutta High Court in the case Emperor vs. 
N. Dutt Mazumdar (1942), though the Judicial Committee of the 
Privy Council on appeal held otherwise. The Constitution obvi- 
ously implies such other officers who owe their office to the 
Constitution independently of the executive government and who 
are appointed by the President himself and are removed by him 
in accordance with a specified procedure. These officers are the 
Comptroller and Auditor General, Chief Election Commissioner, 
Public Service Commissioners, the Finance Commission and others. 
The Ministers are, therefore, advisers of the President when he 
chooses to function directly as the Head of the State and where he 
has not been given any subordinates by the Constitution. Nor- 
mally he is to be guided by the aid and advice of the Ministers who 
are after all reasonable men and they represent public opinion. 
The Rules of Business of the Government of India have provided 
for countersignature and authentication of the orders of the Presi- 
dent by Secretaries who are permanent officials. But if Ministers 


Digitized by PPRACHIN, SOA 


318 THE CONSTITUTION OF INDIA 


are actuated by considerations of party interests rather than those 
of the nation, can the President override their advice? Probably 
he can, for the President has the right of sending messages to the 
Parliament on a pending bill or ‘“‘otherwise’”’. The King of England 
does not send such messages, for the Ministers are his spokesmen 
in the Parliament. But the American President does; for he has 
no other constitutional mode of communicating his views directly 
to the Congress. If the President of India chooses to send messages 
instead of speaking through his Ministers, all of whom have a right 
of participation in the proceedings of both Houses of Parliament, 
probably he does not believe that his opinion is the same as that 
of his Ministers. It does not stand to reason that Ministers will 
advise him to send messages instead of themselves speaking cut his 
mind. They may, of course, think of using the weight of his 
influence through a message for persuading a defiant Parliament 
and if this is so, the Ministers do not enjoy the confidence 
of the House and as such they have no right to be Presidential 
Advisors. 

A similar conclusion is deducible from the manner in which 
Presidential assent to bills has been prescribed in the Constitution. 
The King of England has no veto in practice; since Queen Anne’s 
days, all bills as a matter of course receive the Royal Assent, 
without any distinction between a Money Bill and an ordinary bill. 
The President can assent to or veto all bills including Money Bills; 

-he cannot send back a Money Bill for reconsideration by Parlia- 
ment but in case of other bills, he can. If he does send back 
instead of giving his assent, the Parliament can enforce his assent 
by repassing the bill. ‘The proceedings of a modern Parliament are 
dictated by the majority party and no bill with which the Govern- 
ment is in disagreement, unless the Government is in a minority, 
can come up to the President for his assent. If it does come, the 
Council of Ministers cannot advise for a veto or for sending it back 
for reconsideration; if they do so, they do not know their own 
mind. If the Parliament enforces an assent by repassage, it is 
a case of disagreement either between the Cabinet who advise 
the President and Parliament or between the President and the 
Parliament which is controlled by the Council of Ministers. If 
it is former, the Council of Ministers must resign for it does not 
enjoy the confidence of the Parliament. If it is the latter, the 
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President is not bound by the advice of his Cabinet which is the 
most plausible conclusion. There is thus ample room to hold the 
view that the Indian President is not so much a figurehead and he 
is not always bound by the advice of his Cabinet. He is more 
like the American President; for the American President like him 
may come into conflict with the Congress because of lack of formal 
control and the Congress overrides his veto by repassage. Similar 
conflicts are envisaged in the Constitution of India. 


If the President is not bound by the advice of his Council of 
Ministers, his emergency powers become a danger to the conti- 
nuance of parliamentary institutions in India. He can carry on 
emergency administration for “six months without violating the 
Constitution, if he can dissolve the Lok Sabha within a period of 
two months from the date of Proclamation of Emergency, during 
which the Proclamation is automatically valid and it continues 
thereafter with an affirmative resolution of the Rajya Sabha till a 
new Lok Sabha is constituted. This presupposes variance of 
opinion between the two Houses of Parliament. This is visualised 
in the Constitution itself. Besides, this is most likely in view of 
differences in the methods and timings of their formation. Six 
months is a fairly long period for a manipulating politician to play 
his cards and if he knows how to regiment the political forces, he 
can supersede the State Governments and inaugurate a monocratic 
absolutism. The British Monarch does not quarrel with his Minis- 
ters or with the Parliament not because he is afraid of immediate 
consequences but because he apprehends the loss of his Throne 
for himself as well as his successors; for his descent into the political 
arena and his identification with party controversies are likely to 
react unfavourably not only on himself but also on his successors. 
The stakes of the Indian President are not so heavy and as such he 
can easily plunge himself into the fray. Constitutional conventions 
do not grow on arid grounds; they require a favourable political 
soil and climate for their nourishment. 

An answer to this question can easily be found when the issue 
as to who is to defend the Constitution and protect it also in the 
event of a crisis can be satisfactorily solved. This was raised in an 
acute form in England after King George V had intervened in the 
Cabinet Crisis of 1931 and got a National Government of all 
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the three parties established. Apart from the reactions of the 
‘defection of Mr. Ramsay Macdonald on the Labour Party, the role 
of the King in convening a Conference of all the three party Leaders 
and organising a Coalition Government for fighting an unpreceden- 
ted economic emergency was the subject of acrimonious controversy 
among the constitutional theorists in general and between Laski 
and Keith in particular.! The King had suggested the formation 
of that Government and his motive was unexceptionable; for 
‘George V himself says in a letter dated the 2nd September, 1931 
to the Arch-Bishop of Canterbury, “I have only done my duty and 
when I realised how serious the situation both political and finan- 
cial had become, I felt that it was,necessary for me to be in close 
touch with my Prime Minister....Nothing could have been nicer 
than the leaders of three parties were, when I suggested the forma- 
tion immediately of a National Government and the other two at 
once agreed to serve under the Prime Minister. If I had failed, 
there would have been a national disaster in a few hours as a general 
election now was out of the question....I fear they will have a most 
difficult and unpleasant task and when the House of Commons 
meets, I expect there will be some disagreeable scenes.”? Had 
this letter been published at that moment or even some time after 
that, the controversy would have lost much of its edge; for it pro- 
ceeded on an assumed role of the King in that crisis and even direct 
participants in that drama confused the public mind. Sir Herbert 
‘(later Lord) Samuel who was present in that Conference as the 
Leader of the Liberal Party said in a letter to the Press in 1935, 
“The advice as to the kind of administration to be formed as sub- 
mitted by both (Samuel and Baldwin) after consultation with our 
respective colleagues, coincided; it agreed also with the view 
expressed by Mr. Macdonald. In acting upon these identical 
representations, the King pursued a course which was in strictest 
accordance with our parliamentary constitution.’ ‘This was not 
correct as is evident from the King’s letter. Either Sir Herbert’s 
memory did not serve him well or he had deliberately published a 


, 1 Laski, Farliamentary Government in England and Crisis and the Consti- 
tution. A. B. Keith, Constitution of England from Queen Victoria to George 
V1 (Volume one) and King and the Imperial Crown. 


2 John Gore, edited by, King George VV: Memoirs (1952). 
83 News Chronicle dated May 6, 1935, quoted in Jbid., p. 411. 
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coloured statement to glorify the King on that day of his Silver 
Jubilee. In any case, the fact is that the King had played an 
active role in the formation of a Cabinet and it was much in excess 
of powers which a constitutional Monarch is expected to possess. 
But he did it because there was a “‘serious political and financial 
situation’’, “there would have been a national disaster’ and he 
had ‘only done (his) duty”. He also knew while doing this duty 
that the Cabinet might have a bad time in the Commons. He 
had thus worked as the “Guardian of the Constitution’ as Keith 
had proved and in a crisis, this guardianship entitled him to over- 
come all normal political and constitutional limitations. Even 
a party broke up by his actien but he was undeterred. So even 
in a strict parliamentary democracy like England where the King 
is described as no better than the Great Seal itself, guardianship of 
the constitution can bring into full play all his latent powers and 
make what Laski called “Palace Revolution’”’ possible. But Laski’s 
repudiation of this theory of guardianship rested on its likely reac- 
tions on the institution of Monarchy. The election on the 
“Doctor’s Mandate” of 1931 had fortunately gone in favour of the 
King but had the divided Labour Party been returned to power 
with a majority, the King would have been in an untenable posi- 
tion. Laski’s whole apprehension was that guardianship of Keith’s 
conception would make the Monarch partisan and ruin his neutra- 
lity thereby imperilling the Throne itself. Laski could not have 
stood on his position had there been an elected President in 
place of the King, for an elected President has no Throne to lose 
with possible consequences on his successors. The King’s duty 
was in consonance with his Coronation Oath wherein he had solem- 
nly promised to govern the “peoples of Great Britain . . . accord- 
ing to their laws and customs.” In the %®ords of Sir David Keir, 
“The King’s prerogative however circumscribed by conventions 
must always retain its historic character as a residue of discretionary 
authority to be employed for the public good. Itis the last resource 
provided by the constitution to guarantee its own working.”? 

The American President also takes oath to “faithfully execute 
the office of the President of the United States. . ... and preserve, 


1 Pollok and Others, Source Book of European Government, p. 17. 
2 Sir David Keir, Constitutioncl History of Modern Britain, p. 491. 
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protect and defend the Constitution”. With this end in view, 
President Roosevelt could give an ultimatum to the Congress in a 
message in 1942 to act despite opposition from the Congress which 
possesses powers conferred on it by the Constitution. Referring 
to the value of an oath, Chief Justice Marshall had remarked, 
“Why does a Judge swear to discharge his duties agreeably to the 
Constitution of the United States, if that Constitution forms no 
rule for his Government? . . . If such be the real state of things, 
this is worse than solemn mockery. ‘To prescribe or to take this 
oath becomes equally a crime.” In like manner it may be asked, 
how can the President ‘‘preserve, protect and dcfend the Consti- 
tution’ if he cannot take all steps necessary for the purpose of 
eliminating dangers to it ? The situation is more favourable for 
him, since his powers as the Head of the Government would be 
useful to him to play satisfactorily his role as Head of the Stote and 
as such as “the Guardian of the Constitution of the United States.” 


But conditions aré different in a parliamentary form of govern- 
ment where the Head of the Government is different from the Head 
of the State. In Germany this was so and there the President 
was sworn “to uphold the Constitution and the laws of the Reich”, 
He had failed to come up to the terms of his oath; for he had 
handed over headship of Government to the National Socialists 
knowing full well that Dr: Josef Goebbels, one of its front rank 
leaders, had declared on his election to the Reichstag on the 30th 
April, 1928, “We enter Parliament in order to supply ourselves in. 
the arsenal of democracy with its own weapons. We become mem- 
bers of the Reichstag in order to paralyse the Weimar sentiment 
with its own assistance. If democracy was so stupid as to give us 
free tickets and salaries for this bear’s work, that is its affair . .. 
We do not come as friends nor even as neutrals. We come as 
enemies. As the wolf bursts into the flock, so we come.” The 
President did not guard against sabotage of the Constitution and 
as such democracy broke into pieces. Had he tried to uphold 
the Constitution, enemies would have remained far away. When 
the strength of the British King and of the American President 
saved their nations from disasters, the weakness of the German 
President had brought upon the people a national misforture. 


1 Marbury vs. Madison (1803). 
2 Herman Finer, The Future of Government, quoted on page 47. 
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The President of the West German Federation also swears to up- 
hold and detend the Basic Law and it yet remains to be seen if in 
a crisis he succeeds in defending it. 

The President of India takes an oath which is in same terms 
as that taken by his American counterpart and in some respects 
it is more comprehensive. He swears to “faithfully execute the 
office of the President of India and. . .preserve, protect and defend 
the Constitution and law and . . wu. devote to the service and well- 
being of the people of India.” He is thus under similar obligations 
to protect and defend the Constitution against all possible dangers 
and cven when these threats come from the Council of Ministers 
and the Parliament, he has t6 act undeterred to implement the 
terms of his oath solemnly sworn. In other words, “Guardianship 
of the Constitution’ has been vested in him and he has to do every- 
thing in his power for this purpose. The Prime Minister and 
other Ministers swear to bear “‘true faith and allegiance to the Con- 
stitution . .. and discharge duties as a Minister.’”’? A Minister in- 
cluding the Prime Minister is to discharge duties entrusted to him 
by or under the Constitution but the President is expected to pre- 
serve, protect and defend the Constitution itself to the best of his 
ability. Threats to the Constitution from ill-advised policy and 
rash actions of Government are not rare in world history and it is 
to be assumed that when similar activities of a future government 
provoke “internal disturbance’”’, the President is bound by his oath 
and duty to declare an emergency and save the country from it. 
But if the President who is the preserver of the Constitution becomes 
its destroyer as well, it is doubtful if the final act of impeachment 
will be effective enough to guard against a danger from that un- 
expected quarter. The net result of this. comparison is that the 
President of India has been deliberately given a superior position 
to that of his Council of Ministers and whether it is interpreted 
from broad practical or narrow legalistic point of view, he has the 
power of overriding his Ministers in cases of extreme necessity. 
Those who agree with this point of view are naturally alarmed with 
the thought that when the present period of party solidarity of the 
Congress disappears and India faces full consequences of a multi- 
party system, the Constitution may be exposed to very serious 


1 Article 60. 
2 Third Schedule to the Constitution of India. 
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strains. These can be warded off provided that the present in- 
cumbents leave behind them very solid traditions and conven- 
tions. The rulers of today have an inexhaustible fund of good- 
will and unprecedented support of the mass of people behind 
them and if they fail to come up to expectations, it will augur a 
bad period for the Constitution of which they themselves are the 
architects. 

There is a reappraisal of the role of the President as the pivot of 
Union-State relations after the General Election of 1967 when with a 
Congress Government in the Union, parties other than the Cong- 
ress have taken office in eight of thg seventeen States. There is 
a legitimate apprehension that Union-State relations may not run 
smoothly on account of political heterogenity between the Union 
and these States. In case there is a crisis and this is natural, the 
President as the head of the Republic of India may have to exercise 
his powers through his agent, the Governor of the State, in 
respect of issuing directions under Articles 256 and 257, constitu- 
tion of Inter-State Councils under Article 263, considering Bills 
passed by the State Legislatures reserved for his consideration, 
removing the State Council of Ministers from office through the 
exercise of Governor’s pleasure, holding the State guilty of non- 
compliance with the instructions of the Union i\inder Article 365 
and introducing President’s rule as the last resort. The States 
as well as ‘che people are anxiously looking upto the President for 
the maintenance of Union-State ‘relations as provided in the Cons- 
titution of India and for this, there is a widespread demand that 
the President should be a person who enjoys universal confidence 
and not merely the confidence of the Congress Party which has a 
majority in the Lok Sabha. In this context, if the President is 
required to disregard the advice of his Council of Ministers, he 
may receive support from the country and he may become proof 
against possible impeachment on account of reduced majority of 

1 ‘The President in March, 1967 issued a Proclamation under Article 
356 introducing President’s rulein Rajasthan when the Governor reported 
that the government of the State could not be carried on in accordance with 
the provisions of the Constitution. It was found that the Governor did 
not ask the United Front of the Opposition parties to form government when 
the Congress refused to form government. Acting on the advice of the Cone 
gress Government of the Union, the President was responsible for not 


allowing the Opposition to form government in Rajasthan for which he was 
accused, in the eyes of law, of partisanship. 
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the Congress in the Lok Sabha and probable reduction of its majo- 
rity in the Rajya Sabha after the biennial election of 1968. 


THE CABINET 


According to Dr. Herman Finer, the distinction between “the 
Chicf of State and the body of Ministers or the Cabinet is that 
the former is a principally decorative and symbolic position which 
is combined with independence and permanence of tenure, while 
the Cabinet has been made politically operative, reproachable and 
removable acting in fairly strict dependence on the elected Jegis- 
Jature.”! This Cabinet has been defined by Lowell as “an auto- 
cracy exerted with the utmost publicity under a constant fire of 
criticism and tempered by the force of public opinion, the risk of 
a vote of lack of confidence and the prospects of the next elec- 
tion.”® Like many other democratic institutions, the Cabinet 
system is also a contribution of England and it has developed with 
particular British traditions whose wholesale transplantation in an 
alien soil does not yield equally satisfactory out-turn. 


The Cabinet constitutes the real executive in England; it adds 
authority and substance to the formal actions of the Crown. 
Though it is described as the “hyphen that joins the executive 
and legislative organs” of government, it is in fact the Government, 
the executive organ of the State and as such it gets the necessary 
laws enacted by the Parliament, looks to their administration and 
takes care to see that offenders against law are brought to speedy 
trial and punished. The King governs as before with all his 
powers of legislation, execution and adjudication intact and the 
Cabinet is the shell within which those powers are enshrined and 
exercised. The Cabinet came as a body of advisers of the King; it 
gradually replaced him altogether, The British Monarch has very 
rarely acted on individual responsibility; he has always been asso- 
ciated with collective wisdom in the form of the Witenagemot, the 
Norman. Great Council and the Tudor Privy Council. The Govern- 
ment of England was never really. monocratic; it has all along 
been aristocratic or oligarchic in character and it had a hair-breadth 


1 Herman Finer, Theory and Practice of Modern Governments, p. 576. 


2 Alexander Lowell, Government of England, quoted in L.S. Amery’s 
Thoughts on the Constitution, p. 28. 
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escape from autocracy when the Cromwellian Protectorate had 
its inglorious end. The Cabinet emerged as a Committee of 
the Privy Council. Even today, Ministers appointed to the 
Cabinet are made Privy Councillors; and final stamp of legality 
is conferred on’ governmental and parliamentary activities by the 
Sovereign sitting in a session of the Privy Council. The Ministers 
take the oaths of office and of secrecy as members of this ancient 
body. The Council was a body of Royal advisers who were sum- 
moned by the King to render advice; they were selected at random 
and were engaged in administering the Royal Commands. When 
it was found that the Parliament evinced an enthusiasm for re- 
gulating expenditure of funds provided by it through its own agents 
and when advisers not acceptable tot were threatened with punish- 
ment through impeachment before the High Court of Parliament, 
it was more prudent for the King to choose such advisers as would 
be able to carry the Parliament with them. Politically the King 
was forced to this conclusion but legally it was his unfettered 
choice to choose any one as his adviser and he used to take counsel 
with them in a Joint sitting. The accident of the two Hanoverians’ 
ignorance of English language made it impossible for the King to 
meet his advisers as a collective body; he allowed them to deliberate 
together and empower their Chairman to communicate their deci- 
sions to him. All these advisers were equal among themselves and 
for the convenience of transacting business, the most prominent 
among them presided over their meeting and carried their decisions 
to the Sovereign. This made Sir Robert Walpolethe first Prime 
Minister of England and started the conventions of the Prime 
Minister presiding over the meetings of the Cabinet and acting as the 
only channel of communication between them and the Sovereign. 


The members of the Cabinet were not members of Parliament; 
they were only acceptable to the Parliament and as such were 
responsible to that body for their actions. On the contrary, till 
the enactment of the Re-election of Ministers Act, 1926, every 
member of Parliament on his appointment as a Minister had to 
lose his seat! and seek re-election, as the Parliament was sensitive 
enough against subversion of its independence by the admission of 
too many persons enjoying Crown patronage. Parliamentary res- 


2 Act of Settlement (1701) Section 3 fand the Regency Act (1707) 
Section 25. 
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ponsibility was a matter of practical convenience. The Parliament 
in both its Houses voted supplies for the Government and enacted 
laws for their functioning; they were also interested in getting 
information as to how the money was spent or how the laws were 
administered. If they or the people whom they had represented 
had any grievances, they wanted to communicate these to the Royal 
advisers and seek adequate redress. If they found that the batch 
of persons advising the Crown did not care for Parliament and did 

not do what they were asked to do, the Parliament could make 

administration impossible by refusing to grant supplies or if supplies 
were already granted earlier, by warning them against refusal in future 
in case they did not make room for a more acceptable body of advisers. 

After all, the King had given his assurances to the Parliament in 

the Bill of Rights and his Advisers were asking for supplies and laws 
on his behalf. If he found that his solemn undertakings to the Parlia- 

ment were not honoured by his Advisers and there were serious 
grievances of his people against them, he could as well ask them 
to go. ‘The Cabinet was thus serving two masters, the King and the 
Parliament, and members of the Cabinet owed their offices to both 
of them; it was their duty to retain the confidence of the King and 
to secure adequate support from the Parliament. In the words of 
Lord Melbourne, “I would maintain my post (as Prime Minister) 

so long as I possessed the confidence of the Crown and the House 

of Commons.” In actual practice, there was harmony of interests 

among the King, his Advisers and the unreformed House of Com- 

mons until the franchise was broadened through the Reform Acts, 

for all of them came from the aristocracy which "governed the 

country. It is only after the first Reform Act that a real party 

government was formed and Sir Robert Peel became the first modern 

Prime Minister. ° 

The conventions governing the modern system of Cabinet 

Government came to be established only during the second half of 
the nineteenth century, though most of them were in an embryonic 
form in the preceding system. The Prime Minister came to occupy 

the position of primus inter pares because of the Chairmanship 

over the meetings of the Cabinet and his right to inform the Sover- 

eign of their decision through his “‘Cabinet letter”. He was the. 


1 Lord Melbourns’s letter dated the 22nd March, 1839 to Queen Vice 
toria, Letters of Queen Victoria, First Series, p. 188. 
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choice of the Sovereign; when the parties were solidly organised, 
this choice was limited by considerations of party composition of 
the Parliament and results of a general election. The Prime Minis- 
ter and other Ministers were appointed by the Sovereign; Queen 
Victoria was not always bound by the recommendations of her 
Prime Minister regarding appointment of other Ministers. She 
wanted not to appoint Gladstone as her Prime Minister in spite of 
his leadership of the Liberal Party and it is also she who personally 
selected Lord Rosebury in 1895 as against the popular expectation 
in favour of Sir William Harcourt When the leader of a party 
became the Prime Minister—and this was convenient for securing 
the support of the Parliament in which his followers were in majo- 
rity—other Ministers were appointéd from amongst them and this 
had not only inaugurated party government but also forced appoint- 
ments on the Monarch irrespective of his personal preferences. 
Parliamentary support was not confined to one House only; both 
the Houses of Parliament had equal powers and a Cabinet had 
to depend on the goodwill of both of them till the Liberal Party 
“clipped the wings” of the Lords to overcome their unreasonable 
attachment for the Conservatives and stiff hostility towards the 
Liberals. Establishment of the principle of Commons’ control over 
the Cabinet carried the choice of the Prime Minister to the pcople 
and the results of a general election determined the formation of 
the Cabinet even before the new Parliament met for the first 
session. In a two-party system, there is a perpetual ‘war’ between 
two political parties to capture power and this made it necessary 
for all members of the Cabinet to present a united front 
before the King, Parliament and the country in order that their 
weakness arising from disagreement among them might not be 
seized upon by the “enemy” to oust them from office. This had 
established the principle of joint responsibility and as the Prime 
Minister~ as ‘the party leader was central to the formation and 
growth of the Cabinet, all responsibility was concentrated on him 
and he became the factor for its demise as well. Termination 
of the service of a Prime Minister through death, resignation or 
removal by no-confidence resulted in the dissolution of a Cabinet 
and this made him “inter stella luna minores”. Joint responsibility 
to the Parliament under the leadership of the Prime Minister is 
the fundamental principle of the Cabinet system. In actuat 
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conduct of affairs, this means several things: appointment of the 
Leader of the Party in majority in the House of Commons as. 
Prime Minister, appointment, resignation and dismissal of other 
Ministers on the advice of the Prime Minister, secrecy of proceed- 
ings in a meeting of the Cabinet, advocacy of the same points of 
view by all Ministers both in the country and in the Parliament, 
rigid party discipline and employment of Whips for securing 
solidarity in the Commons and, above all, absence of contact of 
individual Ministers with the Sovereign over the head of the Prime 
Minister specially for discussion of questions of policy. 


A cabinet system is otherwise known as the parliamentary 
form of government, for the Cabinet is virtually a committee of 
the Parliament and it governs the country so long as the Parlia- 
ment lends its confidence. Responsibility to the Parliament being 
the core of this system, a Government is made and unmade by it 
and no Government can continue to run the administration if the 
Parliament wants it to quit. There are several avenues through 
which the Parliament expresses its repugnance or lack of confi- 
dence; it may carry an amendment to the motion of thanks for 
the Royal address, accept a cut motion to the demands for grants. 
or even may reject a demand altogether; it may adopt a bill or a 
resolution opposed by the Cabinet or reject one supported by them 
and it may also pass a vote of want of confidence or refuse a 
motion of confidence asked for by the Cabinet. For keeping the 
Cabinet on guard, it employs less pointed instruments at intervals 
like questions, interpellations, censure motions and motions for 
adjournment. A Cabinet which can successfully withstand these 
challenges or tolerate these occasional rebukes can alone remain in 
power for a full parliamentary term of five years, If the Cabinet 
is kcen on managing the Parliament, His Majesty’s Opposition is. 
busy in engineering a challenge and the ultimate winner of this 
perpetual struggle for power wins the prize. Once in five years 
these conflicts are finally resolved in a general election in favour 
of one or the other party engaged in struggle on the parliamentary 
front. 


This is nothing less than a hyperbole. “‘Executive power 
cannot issue from the .. . «. Parliament exercising legislative power 
without degenerating into a confusion of functions, in which the 
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government in a short time would be nothing but a collection of 
dclegations.”! Through the party system, the real executive power 
of the Cabinet is not derived from but is extended to the parlia- 
mentary sphere. The Cabinet in fact consists of party leadership; 
the members of the party elected to the Parliament have been 
selected and even financed in whole or in part by this leader 
and their membership of the Parliament is held in trust for the 
party ends and not so much for the interests of their constituents. 
They are elected because of their party label and not because 
of their personal credentials; a good candidate may gain a few 
thousand votes and a bad candidate may lose a few thousands but 
the general electorate votes for a party or its leadership and not 
for the individual candidate. ‘Fhe average member is pledged to 
support his party in the Parliament and party whips paid from the 
national Treasury in case of the party in power are there to 
remind them of their loyalty in case they are absent-minded or 
wavering. Betrayal of the party may mean the loss of a career. 
Each party has its own solid block of supporters among the electors 
who vote for it in all weathers fair and foul; it is the mass of waver- 
ing voters or the floating section of the electorate which sets the 
balance in favour of one party or the other. 

Because there are two parties in England—third parties have 
always disturbed the equilibrium and as such are frowned upon 
by the electorate—one party comes to govern and the other to 
oppose. The majority party regulates and controls the Parliament 
to get its own work done; the Opposition is there to criticise but 
not to hamper the Government work being done by the Parliament. 
‘The Opposition is the Government-in-reserve and any unhealthy 
traditions set by them as instruments of obstruction will ultimately 
recoil on them when they come to power. The Cabinet governs 
with the aid and consent of Parliament to an extent necessary and 
suitable for getting its work done by them in conformity with 
general welfare. The Parliament must behave as a responsible 
body or else the Cabinet dissolves it and goes to the country, 
Thus the entire system works smoothly because there are two 
parties and it works because “the responsible people in different 
parties accept the view that it is better that the other side should 


1 Address of General Charles de Gaulle of B 
quoted in Amery’s Thoughts of the Constitution, pee OO ର June 16, 1946, 
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sin than that the Constitution be broken.” It essentially rests on 
compromise and tolerance. The Opposition permits the majority 
party to govern and the Cabinet permits the majority to oppose; 
the system of Cabinet Government operates each one accepting 
the other’s point of view and no one attempting to silence the 
other. For “the whole idea of Her Majesty’s Opposition is a pro- 
duct of convention. Government would be possible without the 
co-operation of the Opposition. The Government majority would 
march through the division lobbies voting for the Government with 
monotonous regularity. The Government would get its legislation 
and its financial resources; the Parliament sessions would be shorter 
and Ministers would be in the unusual position having plenty of 
time for controlling their departments. It would no doubt be the 
end of Parliament as a living institution. Nevertheless, it would 
be possible and the conventions provide for the continuance of the 
present system.”? ‘The Parliament consists of the Government 
and the Opposition and each one of them follows its own conven- 
tions; the result is that while the Cabinet controls the Parliament, 
the Parliament also imposes no less control over the Cabinet. 
“This is an unusual British paradox characteristic of their entire 
constitutional system. While commending the Ministers of the 
‘Crown Act, 1937 which provided a salary of ¿£2000 per annum? 
for the Leader of the Opposition, Mr. Stanley (later Lord) Baldwin, 
the Prime Minister said, “The Leader of the Opposition is the 
one man who must always be here as the one man who leads his 
party. It is he who consults with the Leader of the House. On 
him too rests the responsibility to maintain the traditions of this 
House. Heis probably a potential Prime Minister or he may have 
been Prime Minister. In that case, he cannot make much money 
outside of this House and I think it is right and indeed necessary 
that the one man should be made independent. Independence 
in politics is worth a good deal . . . . the Leader of the Opposition 
ought to be in that position.”* Few countries maintain a person 
paid from national revenues to attack the Government and, if pos- 
sible, to pull it down altogether. 

1 Lord Simon’s Address to the Imperial Parliamentary Conference in 
a Jennings, Law and the Constitution, p. 91. 


3 T'his has now been raised to £ 3,000 per annum. 
4 Hansard (1937), April 12 1937. 
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Not only the Parliament but the Monarchy also has willingly 
effaced itself and gone into the background in order that the 
Cabinet may successfully and efficiently govern the country. The 
Cabinet in actual practice governs, but in the eyes of law it is Her 
Majesty’s Government and all executive action of the Ministers is. 
taken in the name of the Crown. This gives them a status in the eyes 
of the people, and this also protects the people from arbitrary govern- 
ment for, as Dicey said, “The Minister or the servant of the Crown 
who thus takes part in giving expression to the Royal will is legally 
responsible for the act in which he is concerned and he cannot 
get rid of his liability by pleading that he acted in obedience to 
Royal orders . . vu. Hence indirectly but surely, the action of every 
servant of the Crown itself is brought under the supremacy of the 
law of the land.’ The Cabinet form of government, therefore, 
ensures a systematic and efficient administration of the country 
unlike the questionable and strong government of a personal King 
and, at the same time, guarantees preservation of the rights and 
liberties of citizens. 

Authorised by the King and tolerated by the Parliament— 
in fact the Opposition—the Cabinet determines its own procedure 
of work unfettered by limitations from any other quarter. The 
Prime Minister gathers together a group of persons who are will 
ing to work under his leadership; most of them have previous ex- 
perience of office, they have made their mark in the parliamentary 
debates, they have the necessary ability to run a department, and 
they are capable of mobilising adequate support both in the Parlia- 
ment and in the country. Their choice is practically forced on the 
Prime Minister though he has also a large say in the constitution 
of the team. All of them are not equally important for determin- 
ing policy, though mest of them are engaged in running one or more 
administrative departments. This brings in the difference bet- 
ween the Ministry and the Cabinet. All political officers of the 
Crown who combine membership of Parliament with service under 
the Crown are members of the Ministry and the important amongst 
them are members of the Cabinet. Even the modern Cabinet is 
Dr me ee 

equently as it is neces- 


2 A, VY. Dicey, Law of the Constitution, pp. 326-7. 
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sary in an emergency, a still smaller body is set up for more frequent 
consultation. ‘This is the Inner Cabinet, or as it is designated in 
a war period, the War Cabinet, and if it is apprehended that fre- 
quent meetings of this body are likely to interfere with smooth 
running of departments over which they preside, Ministers with- 
out portfolio or departmental duties are also appointed. What- 
ever the Cabinet deems expedient at a time to run an efficient 
government, is done by them and no one has a right to dictate 
to them in regard to these details. Thus the Cabinet system works 
because “the governmental machinery is one of wheels within 
wheels; the outside ring consisting of the party that has a majority 
in the House of Commons; the n¢xt ring being the Ministry which 
contains the men who are most active within that party; the smallest 
of all being the Cabinet containing the real leaders or chiefs. By 
this means is secured that unity of party action which depends 
upon placing the directing power in the hands of a body small 
enough to agree and influential enough to control.” ‘The same 
necessity has developed the committee system in the Cabinet. 


The Cabinet is not merely a governmental organisation. 
According to Haldane’s Machinery of Government Committee 
(1918), the functions of the Cabinet are ““(¢) final determination of 
the policy to be submitted to Parliament, (:) supreme control of 
the national executive in accordance with the policy prescribed by 
Parliament, and (:;) continuous co-ordination and delimitation of 
the authorities of the several departments of state.”’”2 ‘This descrip- 
tion includes both administration and legislation, ‘The policy is 
framed by the Cabinet and is embodied in proposals fot legislation 
and for creating the machinery of administration. This necessity 
implies leadership of the Cabinet in Parliament and some measure 
of control of the parliamentary machinery s6 that speed and coher- 
ence in formulation of policy and its administration may be main- 
tained. The Parliament and, if necessary, the people have a right 
to say ‘“‘yes”’ or “no” to this policy and as such to accept or reject 
a particular Government, but they cannot dictate anything about 
details. Even this little discretion of the Parliament and the electorate 
has been very much circumscribed on account of emergence of 


1 A. A. Lowell, Government of England, Volume I, p. 56. 
2 Report of the Machinery of Government Committee (1918), p. 5. 
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parties and due to the volume, quality and nature of goferpmental 
business at the present moment, though the Cabinet is sensitive to 
violent reactions in any one of these two quarters and willing to 
modify its policy accordingly. Once these policies are carried—and 
they must be carried if the Cabinet has a solid party following, 
executive action is undertaken within its broad framework and the 
Ministers accept full legal and political responsibility for the same. 
The Parliament thus becomes a forum for mass education and not for 
Cabinet control. The Government of the day advertises its policy 
for the information of the electorate and the Opposition also tells 
them to what extent it was capable of improving upon it in case they 
were given power, As Friedrich says, ‘‘Parliaments and parliamenta- 
rians appear as integrating agencies through which the policy of the 
government and the claims of the various interest groups are expoun- 
ded to the larger public with a view to discovering a suitable balance. 
There can be little doubt that this educational function is highly 
significant.” 


These are all questions of understandings, conventions and 
compromises or, as they say, ‘agreement to bicker” and in fact 
the entire system of Cabinet Government was conventional until 
it was given a statutory basis in the Ministers of the Crown Act, 
1937. These understandings are carried a step further in an emer- 
gency when party controversies are temporarily suspended and a 
national government consisting of members of all parties is formed 
asin 1916, 1931 and 1940 or particular issues like the old Indian 
problem and,questions of foreign policy are taken out of the arena 
of party controversy. The whole nation puts forth united efforts to 
ward off the emergency and normal machinery of democracy with 
their instruments of open debates and discussions cease to operate 
for the time being. This is essentially a British characteristic. But 
Laski would not agree with this interpretation of conventions.? 
According to him, many of the constitutional conventions are opera- 
tive simply because the two old parties, the Conservatives and the 
Liberals, had agreed in respect of the fundamentals of the social 
and economic system; once there is a violent cleavage of interests 
as between the Labour Party which stood for nationalisation and the 


1 Friedrich, op. cit., p. 297. 
2 Harold Laski, Parliamentary Government {1 England, the Introduction. 
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Conservative Party which desired unfettered enjoyment of private 
property, many of the conventions would break down and the parlia- 
mentary system would be exposed to tremendous strains. Despite 
these forebodings, the Labour Party has displayed traditional British 
allegiance to the conventions both as partners in the War Cabinet 
(1940-45) and as single party Cabinet. Thus the Cabinet system 
of Government which had its origin in the peculiar political climate 
of England derived its sustenance from these constitutional convene 
tions which are essentially British in character and their reproduction 
elsewhere in the world has not produced as satisfactory a result as 
was expected by the imitators. ଝା 

The American Cabinet was ietrinsically different from that of 
Great Britain. It is a body of statutory officers deriving their 
office and powers from the Congressional enactments and as com- 
ponents of the executive organ, they have their utility in offering 
opinions in writing in respect of their departments to the President 
in whom the executive power has been vested. They are not 
entitled to tender advice unless asked for by the President and the 
latter also does not wait for them. It is his responsibility to take 
care that the laws are faithfully executed and he is responsible to 
his country for successful administration. T'he Cabinet officers 
clo not relieve him of this heavy responsibility nor can he shift 
responsibility on the plea that a particular Cabinet officer was 
guilty of maladministration. This makes it necessary for him to 
seek advice elsewhere and the Constitution entitles him to do so 
also. No one can legally find fault with him for acting on the 
advice of what are called “the Kitchen Cabinet” or “the Brains 
Trust”. As administration is his sole responsibility, it is entirely 
left to his discretion to choose any advisers he likes and act upon 
advice from any quarter. The officers of hfs Cabinet are, there- 
fore, selected by him and his choice is very much unfettered unlike 
that of a Prime Minister. There are ten departments of Govern- 
ment and the President’s Cabinet consists of members in charge 
of all of them.! Like all other high civil officers, Cabinet Officers 
are nominated by the President and are appointed on the advice 
and consent of the Senate. As the Congress is not competent to 
distribute responsibility on a collective basis among these officers 


1 Of late, the Vice-President is being treated as a member of the Cabinet 
and ir.vited to attend all mcctings of the Cabinet. 
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‘consistently with the requirements of the Constitution, the Senate 
does not usually reject the presidential nominees. Since the 
‘Civil War, there were until 1959 only two cases of rejection of 
such nominations, one in 1869 and the other in 1925; in all other 
cases the Senate has concurred. The latest example of the Scnate’s 
refusal to approve and ratify a nomination of the President is that 
.of June 1959. President Eisenhower nominated Lewis Strauss for 
the Department of Commerce and the Senate turned down the 
recommendation. In the previous two cases, persons having 
‘private interests were proposed for departments in which they 
could easily misuse their powers for their own advantage and as 
such these rejections met with épproval of both the President and 
the country. 

The President should have in his Cabinet men who are entirely 
known to him and on whom he can rely and confide; this ncces- 
sarily makes these appointments partisan and sometimes deals are 
struck regarding these offices as part of election strategy. There is 
nothing very much objectionable in this under the conditions pre- 
vailing in that country. The President since the days of Washington 
is in the habit of bringing these officers together for joint consul- 
tation but he is within his rights to disregard their collective 
opinion and act on his own. This overriding authority of the 
President makes strong men as Cabinet officers uncomfortable 
:and they even revolt and conspire against this position and autho- 
rity. The President in selecting these officers cares more for 
party allegiance and willing comradeship in a joint endeavour 
than for personal eminence and qualifications. This is as it should 
be if unity in the executive organ is to be properly maintained. 
As has been said by, two American educators, ‘‘It cannot be too 
strongly emphasised that partisanship in appointing departmental 
heads is not a sinister evil. Partisanship is essential to the opera- 
tion of government. If the President is to compose and execute 
policy, it follows that the leading administrative officials who are 
to assist him should share his views on the fundamental objectives 
he seeks to accomplish.” 


The Cabinet Officers are essentially heads of departments; 
their main business is to run the administration rather than for- 


1 Binkley and Moos, American Grammar of Politics, p. 348. 
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mulate policy. In this business, they owe a primary responsibility 
to the President and secondarily to the Congress which cannot 
directly call them to account. These officers are not members 
of either House of Congress and they cannot also participate in 
their proceedings. The Congress through its Investigating Com- 
mittees summons them at times to give evidence in regard to the 
details of administration and these Congressional investigations 
are so important that disclosure of information in these Committees 
often proves damaging to the career of the officer concerned 
and for the administration as a whole. Attack of these Committees 
often leads to the resignation of a Cabinet Officer and in this res- 
pect an American Cabinet Officer is almost in an analogous posi- 
tion to that of a Minister in England or in any other parliamentary 
democracy. Of course, no Cabinet Officer need resign if his 
President can rely on him, but as the President is equally anxious 
to secure the support of the Congress for carrying his own pro- 
grammes through, he does not like to retain an officer who is per- 
sona non grata with the Congress. These Committees serve the 
useful purpose of integrating the legislative and executive organs 
of government which under the Constitution are separated and 
kept distinct from each other. The President in modern times 
transmits fully drafted bills for enactment to the Congress; he also 
furnishes detailed guidance for Congressional activities in aid of 
the executive organ. The Cabinet Officers serve as agents of the 
President for seeing through these executive-sponsored programmes; 
they render the same assistance and provide the same materials 
as are done by Parliamentary Cabinets elsewhere. This method 
of mutual co-operation assumes greater significance when the same 
party is in majority in the Congress and also has manned the White 
House and the Departments. A recent tendency is perceptible 
in the working of the Congressional system which makes it indis- 
tinguishable from the Cabinet system. The Congress has vested 
the power of delegated legislation in the executive and in certain 
cases has made executive action subject to approval by the Cong- 
ress. In other cases, executive orders are merely laid on the table 
and they go into effect if they are not rejected by the Congress by 
explicit resolutions.3 This development has agitated the constitu- 


1 R. W. Ginnane, Article on “‘The Control of Federal Administration 
by Congressional Resolutions and Committees” in the Harvard Law Review, 
Volume 66. Number 4, February 1953. 
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tional purists who perceive in it an attempt to circumvent the 
Constitution but both the Congress and the President have acquies- 
ced in it with the result that a form of responsible government 
has developed. 

Of late, there is a move in the United States for grafting the 
parliamentary system in place of the non-responsible and per- 
manent executive that she possesses. James Garfield after a long 
service in the Congress had declared, “It would be better for 
both departments if the members of the Cabinet were permitted 
to sit in the Congress and participate in the debates on measures 
relating to their several departments—but of course without a vote . 
This would tend to secure the ablest men for the chief Executive 
Officers; it would bring the policy of the administration into the 
fullest publicity by giving both parties ample opportunity for 
criticism and defence.”’3 This was said in 1877 and since then 
intermittent voices and proposals are heard in favour of introducing 
a question hour, providing seats for the Cabinet Officers in the 
Congress with or without a vote and even amending the Constitu- 
tion for establishment of the Cabinet system. But the Americans 
believe that with so many divergent interests and groups dominat- 
ing their national life, a formula of checks and balances rather 
than one of combination of the two organs of government is more 
suitable for that country. When Americans constitute a more 
homogeneous people than they now do, they may find suggestions 
of a parliamentary system more accepteble. 

Since the abolition of monarchy and adoption of republicanism 
after her defeat in the First World War, Germany has gone in 
for a parliamentary form of Government and the Weimar Cons- 
titution had and the Bonn Basic Law has provided for a Cabinet 
responsible to the national legislature. ‘The English conditions 
could not be reproduced~easily in Germany though the institutions. 
and usages of a Cabinet system have been adapted and as the 
necessary background was lacking the process of adaptation has not 
been very much successful. 

Under the Weimar Constitution, the Cabinet was to consist 
of the Reich Chancellor and other Ministers. The President 
appointed the Chancellor and on his advice other Ministers were 
appointed. A definite superiority of status was conferred on the 


1 Binkley and Moos, op. cit., quoted on page 334. 
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Chancellor and he was made both in law and in fact superior to 
other Ministers who were merely his subordinates. He presided 
over the meetings of the Cabinet and laid down the general lines 
of policy. Within these broad principles, it was the responsibility 
of a Minister to run the administration of his department, Both 
the Chancellor and other Ministers owed collective and several 
responsibility to the Reichstag and they could be thrown out of 
their offices on a motion of no-confidence adopted by the Reichs- 

tag. In practice, all the three successful votes of no-confidence 
were against the Cabinet as a whole and not against one individual 
Minister. Besides this political responsibility, there was legal res- 
ponsibility as well and the Reichstag had the power of impeaching 
the Chancellor and other Ministé¥s before the High Court of State 
for culpable violation of the Constitution or any federal law. 
Compared to the Chancellor, the Ministers were in a more embar- 
rassing position. The Chancellor laid down the outlines of policy 
for which he was responsible to the Reichstag. The Ministers 
were to implement this policy and they remained responsible to 
the Reichstag for their activities. In other words, an ill-advised 
policy dictated by the Chancellor might lead to the punishment 
of a Minister specially when he had no voice in the determination 
of that policy and also when, in spite of his dissenting opinion, 

the Cabinet decided business with majority of votes, at times with 
the casting vote of the Chancellor, Decisions in the meetings of 
the Cabinet by means of voting had undermined the possibility 

of collective responsibility. The Constitution did not make it 
obligatory that the Chancellor and other Ministers, should be 
members of either House of National Legislature, though it was 

their duty to be present and to participate in the proceedings of 
either chamber or of any Committee thereof, Recommending 

such an arrangement, Preuss had stated in’the Weimar National 
Assembly, ““‘The President of the Reich is not limited in the selec- 
tion of Ministers and most importantly of the Chancellor to mem- 
bers of Parliament, because it is by no means an essential requisite 
of the parliamentary system that the leading statesmen shall be 
members of Parliament; but it is quite essential that they shall con- 
duct the government in agreement with the parliamentary majority 
and that they must resign, should the majority deny them of its 
confidence.”! In certain respects, the Cabinet was not free to 


1 Quoted in Finer’s Theory and Practice of Modern Government, p. 650. 
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follow a policy and undertake an administrative action which they 
had considered appropriate; they were subjected to a weakness by 
the necessity of ‘carrying the Reichsrat with them. Even their 
proposals of legislation had to be scrutinised and approved by the 
Reichsrat and in relevant matters by the Reich Economic Council 
also, before these were presented to the Reichstag. The Foreign 
Affairs Committee of the Reichstag was another check on their 
activities. The only escape that the Cabinet had from this manifold 
control of the national legislature was by advising the dissolution 
of an inconvenient Reichstag. 


The institutional pattern was defective in several respects. 
By providing for a directly elected President, the Constitution had 
envisaged that he would be a definite tower of strength for secur- 
ing the stability of the constitutional order and as such he stood as 
an effective Head of the State. Superiority attributed to the 
Chancellor in the Reich Government was another element of 
strength in the constitutional system and he was expected to act 
as a check on a too powerful President. The President was 
expected to safeguard republicanism and the Chancellor was to 
preserve the democratic institutions but between the two, the 
President was to be in a more privileged position. The system 
would have operated quite smoothly had there been only two 
parties and had the Chancellor been in a position to command an 
absolute majority in the Reichstag and unqualified support and 
allegiance of his colleagues in the Cabinet through his leadership 
of the party, which could have united them all. This would have 
made the choice of a Chancellor by the President almost automatic 
and as all Presidential orders were to be countersigned by either 
the Chancellor or a competent Minister, he would have behaved 
like a constitutional monarch in normal times reserving his superio- 
rity for use in an emergency. The Chancellor could have assumed 
leadership in the Government and in the Reichstag in full measure 
and in case the Reichstag proved non-cooperating, he could have 
used the weapon of dissolution effectively. 


It was forgotten by the framers of the Constitution that the 
Prime Minister in England did not owe his primacy so much to the 
institutional devices as he did to the leadership of his party in a 
two-party system and this cannot easily be attributed to his counter- 
part elsewhere without reproduction of a similar set of circums- 
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tances. From the very outset, the German democracy was charac- 
terised by a multi-party system and this was encouraged by the 
system of proportional representation. For the first five years, 
parties formed some sort of a coalition for working out the Cabinet 
system and thc President appointed the Leader of such Coalitions 
as his Chancellor but when after 1923 Coalitions could not be 
organised and the Government had to be formed by minority 
parties, both the President and the Reichstag gained in powers 
at the cost of the Cabinet. The Chancellor owed his position to 
the goodwill of the President who was free to appoint any one of 
the leaders of the different contending parties to that high office. 
Ebert had allowed his personal preferences to supersede his cons- 
titutional obligations in 1924 when he refused to call upon the 
German Nationalists to form the Government and Hindenberg 
most often relied on his own choices and advice of his entourage. 
Some Cabinets of Hindenberg were described as Prasidial Cabinets. 
The Reichstag was also in a position to pull down any Chancellor 
by passing a vote of no-confidence. Even the Cabinet was not a 
united body; no Minister had his party loyalty to the Chancellor 
and as it was a heterogenous body consisting of factional leaders, 
the Ministers did not scrupulously follow the Chancellor’s policy 
and they went their own way. Any attempt by the Chancellor to 
control them led to party alignments in the Reichstag and fall of 
the Cabinet. This was proved when the Social Democratic Minis- 
ters deserted Stresemann in 1923. The factions could lend their 
support to any other man as Chancellor thereby readmitting their 
own leaders to a newly formed Cabinet. There were twenty 
Cabinets between 1919 and 1933, though there were only eleven 
Chancellors and 77 Ministers. In this political game, the Presi- 
dent was not willing to use his power of dissolution for saving a 
Chancellor and he in fact rcfused it to»rBruening and Schleicher 
thereby beginning the doom of the Republic. Immediately before 
the advent of the National Socialists, the Cabinet system had practi- 
cally broken down and it was evident that a minority Government 
could continue for a longer period only by controlling the Presidency 
and subordinating the Reichstag, The Weimar system was definitely 
devised for a Chancellor with an absolute majority in the Reichstag 
preferably with one party only and when this was not available, 
ministry-making and ministry-breaking were interesting games for 
the President and the Reichstag respectively. 
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The Basic Law has made remarkable improvement in the 
system, though institutional pattern remains intact. The President 
appoints the Chancellor and other Ministers and similar superiority 
has been vested in the Chancellorship. He presides over the 
meetings of the Cabinet and lays down the basic policy; other 
Ministers are to implement that policy on their own responsibility. 
There is no specific provision for ensuring individual responsibility 
of Ministers to the Bundestag, which can bring only the Chancellor 
to account by passing a vote of no-confidence but this can be done 
only when another Chancellor is elected by them. Alternatively 
the Chancellor unlike his Weimar predecessor may ask for a vote of 
confidence and this may be refused by the Bundestag. This will 
bring down the Chancellor only when his substitute is elected by 
the Bundestag; otherwise the Chancellor might advise dissolution 
of the existing Bundestag with the hope of getting a more favour- 


able chamber elected. 
The Bonn system is decidedly superior to the arrangement 


under the Weimar Constitution and it is likely to be more durable 
as well. The Bonn President cannot lay any claim to superiority 
of status, as he is brought into office by an indirect method of elec- 
tion as distinguished from the Chancellor who claims his office to 
direct popular vote. A Chancellor need no longer be a minority 
Jeader; if he is, the Bundestag has acquiesced in his appointment 
by electing him as such with more or less than absolute majority 
of votes. If a party has absolute majority in the Bundestag, 
the Chancellorship goes to its leader and the President has no 
choice in his appointment but if no party secures such a majority, 
a coalition is forced upon them; for when the parties do not coalesce 
and the Bundestag elects a Chancellor with less than an absolute 
majority of votes, the President has the option of dissolving the 
Bundestag thereby unseating all its members and compelling them 
to face the hazards and costs of a fresh election. The adoption of 
direct popular election for majority of members of the Bundestag 
will make this threat of dissolution more effective than what it could 
be under the system of proportional representation of the Weimar 
Republic. ‘The Bundestag cannot also easily throw away a Chancel- 
lor. If it passes a motion of no-confidence against him, it must 
elect a successor or else the motion is ineffective. And if it refuses 
to the Chancellor a vote of confidence, it must elect a successor or 
face self-annihilation through dissolution advised by the Chancellor 
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within twenty-one days. The Bundestag has thus been kept within 
bounds and it cannot frivolously throw away a Cabinet without 
itself suffering the consequences of its own action. The President 
also cannot choosé a Chancellor at will; he must move in co-opera- 
tion with the Bundestag. Though the Bundes Chancellor is to 
serve two masters as before, none of the masters has a decisive 
voice in his appointment or removal. There is, however, one snag 
in the whole scheme and that lies in the method of appointment of . 
a Chancellor, In the multi-party system of Germany where each 
party has a solid economic or religious affiliation, absolute majority 
for a Chancellor may not be possible in all cases; then either the 
President appoints a minority beader as his Chancellor or orders 
a fresh election by dissolution. Likewise, if he appoints the mino- 
rity leader and he fails to secure a vote of confidence later on, the 
only alternative left is again dissolution. A loophole is there for 
placing the Chancellor at an advantage; if he cannot carry the 
Bundestag with him, he may ask for the proclamation of a legisla- 
tive emergency and legislate in spite of the opposition of the Bun- 
destag. Too frequent threats of dissolution and too frequent use 
of legislative emergency will eventually blunt the sharpness of these 
democratic weapons or else the people will lose confidence in the 
working of the democratic institutions. This is not a desirable 
sentiment for the future of democratic government in Germany. 
‘The experience of the last few years, however, goes to prove that 
the parties have been more responsible in the new system and 
the Government of the West German Federal Republic has been 
running smoothly without frequent deadlocks or threats thereto. 
The experiences of England, United States and Germany have 

influenced the framers of the Constitution of India in devising a 
Cabinet system for working in the circumstances prevailing here. 
The Constitution declares that ‘‘there shall be a Council of Minis- 
ters with the Prime Minister at the head to aid and advise the 
President in the exercise of his functions”. The Prime Minister is 
appointed by the President and on his advice other Ministers are 
appointed. They hold office during the pleasure of the President, 
They owe only a collective responsibility to the Lok Sabha and the 
Constitution does not specifically insist on responsibility of indi- 
vidual Ministers to the Parliament. In fact, Section 127 of the’ 
Rules of Business of the Parliament provides for a motion of want 
of confidence against the Council of Ministers only. A Minister 


Digitized by PPRACHIN, SOA 


344 THE CONSTITUTION OF INDIA 


must be a member of either House of Parliament and every Minis- 
ter is entitled to participate in the proceedings of either Chamber, 
even though he is not a member of any of them. This was the 
practice in the Weimar Republic and as such the problem of minis- 
terial responsibility in India is a combination of the practice of 
England and the principles of Weimar Germany and the West 
German Federation. The Constitution of India further prescribes 
a maximum period of appointment of a person as a Minister who is 
not a member of either House of Parliament. Such a person must 
secure a membership of Parliament within a period of six: months 
from the date of his appointment or else he must resign his office 
as a Minister.! In this respect, India has imbibed her inspiration 
from England. The Council of Ministers is a collective embodi- 
ment of the Government of India but for more convenient transac- 
tion of business, the President allocates portfolios among the 
Ministers and this is done on the advice of the Prime Minister. 

India has been moving on the lines of the countries of Conti- 
nental Europe in developing a multi-party system. There are some 
national parties and more than a dozen state parties which participate 
in the general elections and secure representation in both Houses 
of Parliament. The Congress is at present the strongest party in 
India and because of its contribution to the attainment of indepen- 
dence for the country, it has a heritage of mass support and popular 
goodwill which enabled it to maintain its strength in the four General 
Elections in 1952, 1957, 1962 and 1967. The President of India 
had a made Prime Minister in Jawaharlal Nehru, the Leader of the 
Congress Party, but on his death the choice of a Prime Minister 
was not an easy task. The President hereafter may bc required to 
exercise a good deal of personal discretion in choosing a Prime 
Minister. If the CongréSs fails to secure an absolute majority, no 
other party may, and then will commence an era of either Coalitions 
or minority Cabinets. The President then will be called upon to 
play the role of the Weimar President or of the British ‘King in 
1931 and he will have decisive voice both in the composition of 
a Cabinet and allocation of portfolios. A weak Prime Minister will 
tilt the constitutional balance in favour of the President. 


1 Smt. Indira Gandhi as Prime Minister has made use of this ‘isi 
in framing her Cabinet in 1966 and 1967. In 1966, she had appointed Sr 
Fakhruddin Ali Ahmad. Sri Ashok Mechta and Sri N. Sanjiv Reddy and in 
1967 Dr. Triguna Scn, Dr. Karan Singh and Dr. Chenna Reddy as Ministers 
without having seats in cither House of Parliament. 
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On the death of Jawaharlal Nehru, the question of the choice 
of a Prime Minister had posed a serious problem and its piquancy 
was not less acute in 1966 when Lal Bahadur Shastri died or in 1967 
after the Fourth General Election. The Congress which had a 
stable majority in the Third General Election of 1962 continued to 
command it in 1964 when Nehru died and in 1966 when Shastri 
died and as such, the choice of a successor was entirely an internal 
problem for the Congress Party but when the majority of the Cong- 
ress Party in the Lok Sabha was considerably slashed in tlie election 
of 1967, it became a national probiem. When Shastri was selected 
in 1964, there were a number of contenders in the field but none 
had dared come into the open. Since it was a matter of choice of 
a leader of the Congress Party, the Congress President Sri K. 
Kamraj took a consensus among the Congress members of Parlia- 
ment and chose the name of Lal Bahadur Shastri. In this process 
of arriving at a consensus, the Chief Ministers of States and other: 
State leaders had. played no inconspicuous part. The meeting of 
the Congress Parliamentary Board with the Chicf Ministers con- 
vened to choose the prospective Prime Minister has been described 
by many as the National Grand Council. The same process was 
repeated in January, 1966 when on the sudden death of the Prime 
Minister Lal Bahadur Shastri it was necessary to choose his suc- 
cessor. Some Chief Ministers started meddling in this affair right 
from the start and other Chief Ministers who were in New Delhi 
to attend the cremation of Shastri were roped in. They and the: 
Central Parliamentary Board of the Congress met together and 
insisted on a unanimous choice but the prospective cundidates were 
not obliging. Morarji Desai offered his candidature and there was. 
an election by Congress Parliamentary Party with the Congress 
President in the Chair. This was an unn®cessary projection of the 
party functionaries into the parliamentary sphere which was 
adversely commerited upon by the constitutional purists but this 
objection was overruled by the Congress high-ups as an internal 
affair of the Congress party. While admitting that the choice of 
the Prime Minister was certainly a business of the Congress which 
was the majority party, it cannot be denied at the same time that 
she was going to be the Prime Minister of the country, and there 
can be no technical objection if the members of Parliament belong- 
ing to the Congress Party alone chose their leader. However, 
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inspite of these controversies, Shrimati Indira Gandhi was elected 
Jeader by a majority and she took office as the third Prime Minister 
of the country. After the fourth General Election in 1967, there 
was a risk of contest between Desai and Indira Gandhi but this 
was somehow averted by the willingness of Desai to accept office 
under Shrimati Gandhi as the Deputy Prime Minister. The 
‘Congress has a bare majority in Lok Sabha after the fourth General 
Election and if this majority is still reduced hereafter, the question 
of the choice of a Prime Minister will become an acute problem 
for the President who may be called upon to make the choice. The 
apprehension that smooth functioning of parliamentary democracy 
in India may be‘retarded in course of time in the multi-party 
situation thereby throwing the choice of the Prime Minister to the 
President, may soon come true. 


The Indian Prime Minister is very much comparable to the 
German Chancellor in respect of his superiority over all other 
Ministers. The British Prime Minister is legally primus inter pares 
though in fact he is inter stella luna minores, or as Friedrich says, 
“The Prime Minister is the superior of each individual member of 
the Cabinet but not of the whole Cabinet taken together.” But the 
Indian Prime Minister, like the German Chancellor, is superior 
to the entire Cabinet; for under the Constitution, he is declared 
to be the Head of the Council of Ministers and all other Ministers 
are appointed and probably will be dismissed on his advice. The 
British Prime Minister had no legal standing until the enactment 
of the Ministers of the Crown Act, 1937 and even after this statu- 
tory recognition, he receives his salary as a Minister called First 
Lord of the Treasury. His political superiority is undoubted and 
acknowledged but neither law nor conventions confer on him such 
a status as to make him the official superior of his colleagues. But 
this is not so in India where superiority of status has been constitu- 
tionally established by vesting special responsibilities in him. Itis 
his constitutional duty to be the channel of communication between 
the Cabinet and the President, to furnish such information in 
regard to proposals of administration and legislation as the Presi- 
dent may call for, and to convene meetings of the Cabinet for consi- 
deration of such decisions of individual Ministers as the President 


1 C. J. Friedrich, op. cit., p. 365. 
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may require. Analogous powers are exercised by the British 
Prime Minister, but in India the Prime Minister has been given a 
definite headship of the Cabinet whose members obviously stand in 
a position of subordination to him in relation to the President. This 
shows that when the Prime Minister will be weak in his position 
by reason of being a minority leader or Chairman of a Coalition 
Cabinet, the Constitution might not smoothly operate and his 
headship might embarrass him before the President and his collea- 
gues. 


The Indian Cabinet has been constituted on the British model 
and now there is a distinction between the Ministry and the 
Cabinet. The Ministry is a mach larger body and it consists of 
four categories of political officers who combine membership of 
Parliament with service under the State. They are Cabinet 
Ministers, Ministers of State, Deputy Ministers and Parliamentary 
Secretaries. Except the Parliamentary Secretaries, all others are 
technically members of the Council of Ministers; they are appointed 
and sworn in by the President and their salaries are fixed in 
accordance with the Ministers’ Salaries Act, 1952. They do not, 
however, get equal salary; there are separate scales for each grade 
of Ministers. The Parliamentary Secretaries are appointed by 
the Prime Minister who swears them into office; they are 
honorary officers and they get their usual allowances as admissible 
to every member of the Parliament with this much of difference 
that while the other members are paid during the sessions of 
Parliament, the Parliamentary Secretaries are paid whenever they 
are engaged in State business even if the Parliariient is not in 
session. This is a sufficiently high remuneration as the allow- 
ance is at the rate of forty rupees per day income-tax-free. 
Ministers of State are not members of tke Cabinet and they do 
not attend Cabinet meetings unless asked. They are junior Minis- 
ters attached to Cabinet Ministers and their duties are adminis= 
trative in character. As Prime Minister Nehru said, “Though 
holding Cabinet rank, the Ministers of State attend Cabinet meet- 
ings only by special invitation and when subjects for which they 
are responsible come up for discussion.”’? Deputy Ministers are 
still more subordinate and they usually perform such duties as 


1 Article 78. 
2 Parliamentary Debates of India (1950), May 22, 1950. 
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are assigned to them by the Cabinct Minister. They are not 
entitled to attend meetings of the Cabinet. The Chief Whip of 
the Congress Party has been given the status of a Minister with 
the portfolio of Parliamentary Affairs without there being a corres- 
ponding department of Government. 

The Congress was in an overwhelming majority much in 
excess of absolute majority both in the Provisional Parliament and 
in the Parliament elected in 1952 and it could have easily formed 
a Cabinet consisting of its own members only but Pandit Jawaharlal 
Nehru in constituting his Cabinet went much beyond narrow 
party considerations and appointed eminent men of the country 
including persons who were his life-long adversaries in political 
life. He had attached greater importance to efficiency rather than 
party homogeneity and in doing so, he had the acclaim of the entire 
country and support of his own followers as well. The Cabinet 
at different times included Dr. John Mathai, an industrialist, Mr. 
Chintaman Deshmukh, a retired member of the Indian Civil Service 
and retired Governor of the Reserve Bank of India, Mr. Charu 
Chandra Biswas, a retired Judge of Calcutta High Court and 
Messrs. Gopalswami Ayyangar, Kshitish Chandra Niyogi and 
T. T. Krishnamachari, former Dewans of the old Indian Native 
States. Besides, leaders of political parties opposed to the Con- 
gress like Dr. B. R. Ambedkar, President of the Scheduled Castes 
Federation and a former Member of the Viceroy’s Executive 
Council which had declared the Congress an unlawful organisation 
in 1942 and ordered Pandit Nehru’s detention from 1942 till 1945 
Dr. Shyama Frasad Mukherjee, President of Hindu Mahasabha ad 
founder of Bharatiya Jan Sangh and Sardar Baldev Singh of the 
Akali Sikh Party were also included in the Cabinet. There was 
a necessity for forming such broad-based Cabinets because the 
Congress, like the British Labour Party in 1924, did not contain 
many men with administrative experience and as such needed 
assistance of men who, though opposed to it politically, were 
men of experience and integrity capable of steering the ship of 
state through those troubled waters. From 1952, the Cabinet has 
been homogeneous. But in one respect an unhealthy tradition 
has been established and this may obstruct evolution of democracy 


1 Smt. Indira Gandhi has closely followed the footsteps of her father 
in constituting her Cabincts by including eminent men from public life 
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in future. Frequently, Union Cabinet membership has been 
followed by Governorships of States and vice versa; even Spea- 
kers of State Assemblies have exchanged places with Ministers. 
Mr. Chakravarty Rajagopalachariar, who had retired as the 
‘Governor of West Bengal and the last Governor General of India, 
was later appointed as Home Minister of the Union Cabinet and 
from A pril 1952 till May 1954 he worked as the Chief Minister 
of Madras. More recently Mr. V. V. Giri and Mr. Sri Prakash 
were appointed as Governors of U. P. and Madras respectively. 
Even Judges of the Supreme Court and State High Courts have 
been taken into the Cabinet which is essentially a political institu- 
tion. Sri M. C. Chagla, the Chief Justice and a Judge of the 
Maharastra High Court was a member of the first Cabinet formed 
by Shrimati Indira Gandhi in 1966 and he continued as a Gabinet 
Minister even after the Fourth General Election. It is perhaps 
undesirable that political colour should be given to offices of the 
Heads of States, Governors, Speakers and Judges of the High Court 
but lack of qualified men was the outstanding reason for which 
this questionable policy is being followed. 

On the composition of earlier Cabinets of Nehru, V. K. 
Krishna Menon has said, ‘‘Perhaps it would be wrong to call them 
composite Cabinets, but they certainly contained persons who were 
not Congress party members, or even if they were, they were very 
new entrants (people like Ambedkar, S. P. Mukherjee and John 
Mathai). . .While every Indian has a kind of regard and awe for the 
Prime Minister, they (non-Congress Ministers) had no particular 
affiliations in that way; he could not take liberties with them in 
the same way that he could with others, although his personality 
counted with every one of them. Those Cabinets may therefore 
be regarded as more formal; and it’s even probable that, on ticklish 
questions, the people closer to the Prime Minister might have 
thought things out so that they faced the whole Cabinet with a... 
I do not say with a made up mind, not in the same way as a sub- 
committee, but they would not have added to the confusion among 
themselves.” 

The Cabinet also acts through Committees. A Cabinet of 
more than fifty Ministers of various grades was hardly suitable for 
transacting business of a detailed character and this necessitated 


1 Michael Brecher, Succession in India (1966), p. 97. 
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constitution of small Committees for better and more expeditious 
work. The most important of them are Appointments Committee, 
Foreign Affairs Committee, the Joint Planning Committee, Defence 
Committee, Economic Affairs Committee and the Legislative Com- 
mittee. There were twelve such Committees.! These Committees 
are usually composed of more prominent members of the Cabinet 
and in most of them the Prime Minister and the Finance Minister 
have their place. These Committees have become so important that 
they have reduced the Cabinet to practically an approving body, 
more important decisions being arrived at in them. As Dr. B. R. 
Ambedkar said, “The Cabinet has become a merely recording and 
registration office of the decisions already arrived at by Committees. 
They work behind an iron curtain.. Others who are not members 
have only to take joint responsibility without any opportunity of 
taking part in the shaping of policy. This is an impossible proposi- 
tion.”’”? Besides, like the Imperial Defence Council and the 
Economic Council of the British Cabinet, a Planning Commission 
has been appointed from 1950 with the Prime Minister as Chair= 
man. This Commission was later made an independent body but 
in the beginning it had functioned as a Committee of the Cabinet 
and all its members were allowed the privilege of attending 
meetings of the Cabinet devoted to discussions of questions of 
planning. Dr. John Mathai, the then Finance Minister, was not a 
member of the Commission. He tendered resignation of his office 
in May 1950 and one of the grounds of his resignation was that 
outsiders not bound by the Oaths of Office and Secrecy had been 
allowed to be present and to participate in the Cabinet meetings 
for which the Ministers alone had to bear collective responsibility,? 
The matter was later settled by appointing a member of the Com- 
mission, Mr. C. D. Deshmukh, as Finance Minister in place of Dr. 
Mathai, upgrading the status of its Deputy Chairman to that of 
Cabinet Minister in charge of Planning and excluding other 
members from the meetings of the Cabinet.# 


1 The number of Cabinet Committees has been reduced to six in 1967. 


2 Dr. B. R. Ambedkar’s statement on the occasion of his resignation 
from the Cabinet on October 11, 1951. 


3 Dr. John Mathai’s resignation statement of May 31, 1950. 


4 Sri Asok Mehta was first appointed in 1963 as Deputy Chairman of 
the Plannjng Commission without being a member of the Cabinet, though he 
was later made Minister for Planning in 1966. 
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Before independence, the Viceroy’s Executive Council had a 
sort of a Secretariat and in 1935 the Private Secretary of the 
Viceroy was designated as the Secretary to the Executive Council. 
In August 1947, he was renamed as the Cabinet Secretary. The 
Cabinet Secretariat looks after the secretariat work connected with 
the meetings of the Cabinet, and maintains records of discussions 
and decisions of the Cabinet and its sub-Committees. The O. and 
M. Division (Organization and Management) created in 1954 was 
also attached to the Cabinet Secretariat. In addition, there is also 
an ‘Attached Office, viz., the Central Statistical Organisation created 
in 1951, and operating under the direction of a Honorary Statistical 
Adviser to the Cabinet and headed by a statistician. The Secreta- 
riat organisation comprises of the Main Secretariat, the O. and M. 
Division, the Military Wing and the Economic Wing. 

The Council of Ministers works on the principle of collective 
responsibility to the House of the People. The Prime Minister is 
the Leader of the Lower House and he has appointed a Minister who 
is a member of the Rajya Sabha the Leader of that House. The 
Parliament follows the usual methods of control; as in England, 
occasions of Votes of Thanks for the President’s Address, Budget dis- 
cussions and demands for grants, questions, interpellations, adjourn- 
ments, censure motions and resolutions expressing want of confi- 
dence in the Council of Ministers as a body are utilised for warning 
and finally removing the Cabinet, But this control is yery much lax 
at present on account of the extraordinary majority that the Cabinet 
commands in both Houses of Parliament. At the same time, it can- 
not be said that the Parliament has not succeeded in making its 
influence felt by the Cabinet. The question hour kms been suffi- 
ciently effective and many lapses of administration have‘been made 
public and subsequently remedied as a result of questions being 
asked to the Ministers. The famous L. I. Cs Deal was first unearth- 
ed during the question hour. Financial control through the Estimates 
Committee and the Committee on Public Accounts has been equally 
satisfactory and revelations made by the latter Committee in respect 
of unusual deals by the Indian Fertilisers Limited of Sindri, the 
High Commission of India in London and other Diplomatic and 
Consular Representatives have forced the hands of the Cabinet to 
take action against the erring officials. The enormous waste of 
public funds in the Pre-fabricated Housing Factory could be pre- 
vented by repeated questions in the Parliament. Important legisla- 
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tions like the Preventive Detention Act in which the prestige of the 
Government was linked have been thoroughly revised and amended 
as a result of criticisms on the floor of the House. The Rajya 
Sabha has no direct voice in controlling the Cabinet; still by 
reason of the fact that this chamber contains many elder statesmen, 
sufficient attention has been paid to the criticisms made on the 
floor of that House. 

Like all parliamentary Cabinets, the Indian Council of Minis- 
ters has thus two masters to serve. One is the Lok Sabha and 
the other is the President. Under modern conditions of party 
discipline, it is doubtful if ever a Cabinet with absolute majority 
in the House can lose office. The potency of parliamentary 
control will be felt only when the Cabinet relies on either minority 
support or on a coalition and this possibility is not far ahead 
in India. But the President will have a considerable influence 
on the stability of a Cabinet. In spite of there being a parliamen- 
tary form of government in India on the British model, the 
President will not be and is not expected to be as much bound 
by the advice of his Cabinet as the British Sovereign. He can 
demoralise the Cabinet by frequent exercise of his negative powers 
like veto and the Council of Ministers can hardly take hirn to task 
for it except by impeachment which is remote and somewhat 
impracticable. The constitutional requirement of individual 
Ministers meeting him and informing him of their departmental 
policy might enable him to play politics with the Cabinet for onc 
Minister will not know what the other has said, whereas the Presi- 
dent is seized of the opinion of the Cabinet as a collective entity 
and of every individual member thereof. The Prime Minister 
will come to know of these discussions only when the President 
disapproves the policy of an individual Minister and directs the 
Prime Minister to get it discussed by the Cabinet. Besides, the 
President can exercise his powers of dismissal of Ministers even 
when they have the confidence of the Lok Sabha. In England, 
a Minister who has lost his reputation outside the House of Com- 
mons is given a hint by the Prime Minister to tender resignation; 
this hint is regarded as an order and the Minister goes out. The 
framers of the Constitution of India wanted the President to use 
his powers of dismissal for getting rid of a Minister if he is in 
confidence of the Lok Sabha but is otherwise guilty of maladmi- 
nistration. As Dr. B. R. Ambedkar said in the Constituent 
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Assembly, “The normal mode of dismissal of a Minister or Minis- 
try is by a vote of no-confidence in the House of the People. 
But it may sometimes happen that even though a Minister’s 
administration may be corrupt, he may still command the confidence 
of the majority of the House. In such cases, the President is 
given the power to dismiss a corrupt or otherwise undesirable 
Minister, notwithstanding the fact that he is not thought undesi- 
rable by the majority in the House of the People.”1 ‘This power 
might extend to the dismissal of the Prime Minister as had been 
done by the constitutional Governor General of Pakistan and in 
that casc the entire Council of Ministers gets out of office. The 
President may also compel resignation of a Cabinet by refusing 
dissolution of the House when asked for by the Cabinet on defeat 
in the House. An unstable Cabinet will, therefore, have a pretty 
hard time with both the masters and the circumstances leading to 
the downfall of the Weimar Republic might be created in India. 


This shows that the Cabinet system in India is a conglomera- 
tion of the principal features of English, American and German 
practices. The form corresponds to the British system but neither 
there is individual responsibility of Ministers to the Parliament 
nor is there a codified obligation for the President to act always 
on the advice of the Council of Ministers. The Indian Prime 
Minister is vested with formal headship of the Council of Ministers 
like the German Chancellor and his primacy over all other Minis- 
ters is a constitutional prescription. The stability of the Cabinet 
depends entirely on the personality, qualifications and abilities 
of the Prime Minister and he will be the key figure responsible for 
success or failure of his Cabinet. There would still have been a 
well-established democracy on the parliamentary model, only if 
the President was not made as much independent of the Cabinet 
as he has been under the Constitution. Most of his powers accord- 
ing to the language and the spirit of the Constitution are analogous 
to those vested in the President of the United States, even though 
they are expected to play divergent roles in their respective systems 
of government. This has been deliberately done with a view to 
combining stability with responsibility.? But in a multi-party 
system, equilibrium in the constitutional balance might be dis- 


1 Constituent Assembly Debates, Volume VII, p. 1186. 
2 Constituent Assembly Debates, Volume VII, pp. 32-33. 
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turbed and both the elements might be lacking in actual practice. 
Final determination of the role of the Cabinet vis-a-vis the Presi- 
dent is the cardinal necessity of the situation in India and great 
care need be taken for laying down healthy usages and practices. 


For the present, the Council of Ministers is working smoothly 
with the President. This has been the result of personal factors. 
and not of constitutional niceties. The first President Dr. Rajendra 
Prasad, was elder statesman of the Congress party and his position 
in the old party hierarchy was much higher than that of most of 
the Ministers. He even commanded personal respect of the 
Prime Minister both by reason of his age and standing. His 
opinion counted with the Council of Ministers not because of his 
official position but because of his personal status; still a newspaper 
report had announced in October 1951 that the President in a 
personal letter to the Prime Minister had indicated his opposition 
to the proposed Hindu Code Bill which had aimed at reforming 
the system of marriage, divorce and inheritances of Hindu society 
and had given a hint that in case the Cabinet proceeded with 
it despite a very large volume of hostile opinion in the country, 
he might think of using his veto for the first time. This informal 
communication had created quite a flutter at the moment but it 
subsided because of the fact that an opinion of Dr. Prasad was 
worth more than that of the President. His successor Dr. Sarva- 
palli Radhakrishnan was a non-political and non-controversial 
person. His standing in the world of scholarship and his 
erudition of international recognition placed him in a position of 
respect and reverence much beyond his status as the President 
of India. He had won universal esteem from the leaders of all 
political parties and as a distinguished philosopher, he did not 
hesitate to speak out hinmind fearlessly even though sometimes 
his opinions made the Government of the day uncomfortable. It 
was his lot to ring down: the curtain of Jawaharlal Nehru’s regime 
as Prime Minister and usher in the short-lived tenure of Prime 
Minister Lal Bahadur Shastri in 1964 and on his unfortunate death 
at Tashkent in January, 1965 the regime of Shrimati Indira Gandhi, 
the daughter of Jawaharlal Nehru as Prime Minister in 1966. The 
successions in the office of the Prime Minister were so smoothiy 
managed that many observers had attributed it to the sagacity 
of the President in addition to the political manoeuvring of the 
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Congress President. A Cabinet functions in an atmosphere of 
secrecy and under the Constitution even a court of law cannot 
enquire as to what advice was tendered by them to the President. 
In view of these safeguards, it is difficult to find out as to how 
cxactly the institutions work. 


But no conclusion drawn from the present set-up can be 
accepted as valid for the future. The Prime Minister may be primus 
inter pares or inter stella luna minores in respect of his constitu- 
tional position and legal powers but Pandit Jawaharlal Nehru 
had a position in the country which admitted of no formal fetters 
and determination. He had a dominating voice in the Congress 
High Command and he was the leader of the government and of 
the party which furnished him vith majority support; he was at 
the same time the leader of the country and darling of his people. 
The volume of emotional appeal that his personality evoked among 
the mass of people transcended all political and constitutional 
quibbles. In the eyes of law his position was analogous to that 
of the British Prime Minister, but his personality had made his 
office more than what a posssible successor can make it to be. 
Institutions at times glorify the personalities in charge of operating 
them but sometimes personalities transform the character of an 
institution also. This is what the Indian Council of Ministers 
enjoys or suffers today. As once S. K. Patil, a former Union 
Minister and a strong man of the Congress said, ‘Nehru is leader 
of leaders. He must remain there till the country gets out of 
all difficulties.”3 On the death of Jawaharlal Nehru on May 27, 
1964 the office of the Prime Minister was filled up by Lal Bahadur 
Shastri who was neither born and educated in affluent circums- 
tances nor had held important party and governmental positions 
except as Minister of the Government of the Uttar Pradesh and 
of the Government of India. He was a common man of uncom- 
mon talents and virtues and as Prime Minister, he had earned 
love and respect of the people i in general. During his tenure, the 
party functionaries and some of the State Chief Ministers had 
assumed greater significance and as a brilliant compromiser, Shastri 
could easily countenance these new developments. When Shrimati 
Indira Gandhi succeeded him in January 1966, she had only 


1 Quoted in Michael Brecher’s Succession in India (1966), p. 9. 
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eighteen months’ experience as a Minister and as a member of 
Parliament. She had held high office in the Congress party orga- 
nisation and as the daughter of Nehru and his constant companion 
in his numerous travels abroad, she had developed international 
contacts and reputation. She had also been educated in foreign 
institutions. When she was called upon to hold this high office, 
she was thoroughly equipped by her education, training, experience 
and association with qualities required to make a successful Prime 
Minister. She however inherited a disintegrating party organisa- 
tion and there were open talks of a Syndicate of the party 
manipulating political and, at times, administrative affairs of the 
country. The forces of disintegration reached their peak in 1967 
when in the General Election, the ‘Congress lost majority in eight 
out of seventeen States. With the disappearance of the dominating 
personality of Nehru, the Prime Minister could no longer assume 
complete cotrol of both the party and government. The office 
of the Prime Minister today has not only lost its old significance; 
it has become a bed of thorns with the emergence of non- Congress 
governments in about half of the States in India. 
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CHAPTERS 
JUDICIARY 


FUNDAMENTAL PRINCIPLES OF 
ADMINISTRATION OF JUST ICE 


The Judiciary is the oldest branch of public administration. 
From the days of Montesquieu it is recognised as a separate organ 
of government and emphasis is being laid on the independence 
of the Judiciary; otherwise adjudication of disputes among the indi- 
viduals and punishment of the wrong-doer had been recognised 
as the inalienable rights of the administrator, no matter whether 
he was an absolute monarch or a popularly elected representative. 
The King was the fountain of justice; justice in human relation- 
ships was being rendered by or under the authority of the Monarch. 
The term ‘justice’ is of course equivocal in its significance. Plato 
had indicated that government was based on justice and its purpose 
was to create good men in society. It might not be casy to apply 
a definite yard-stick in order to find out to what extent govern- 
mental activities resulted in the creation of good men, but it was 
certainly a recommendation for equality before law so that each 
one could develop in a way best suited for the unfoldment of his 
personality. The concept of equality makes absolute Justice 
impossible. All men are not equal and they do not equally benefit 
by an attitude of gross equality towards them. In that case, distri- 
butive justice alone is useful and practicable and for attaining 
the goal of equality, everyone should be treated in a way as would 
minimise the innate inequalities among men. It was an old 
idea but the modern society can best be preserved only if the 
implications of distributive justice are grasped by administrators. 
As Jennings says, “The modern differentiation of economic and 
social functions together with the growing intervention of the 
State: in economic and social life makes the latter principle (that 
is, the same law should apply to all persons in the same state) 
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impossible of attainment. Three-fourths of modern legislation 
is of no general interest because it applies to special classes.” 


If the King was to do justice to his subjects, it was not so 
much because he was very much interested in the welfare of the 
people; the motive behind administration of justice was the need for 
self-preservation. Absolute monarchs were tyrannical; life, liberty 
and property of the individuals rested on the royal mercy and 
goodwill. But still the Kings were going out of their way to resolve 
conflicts among the citizens. Explanation of this solicitude lay 
in the royal anxiety to maintain peace in the kingdom. “‘A tooth 
for a tooth’’ was good retributive justice and even in modern times 
penal laws provide for categories of punishment which vary direct- 
ly in proportion to the enormity of the crime. Principles of deter- 
rence and reform are subordinate to that of retribution. But a 
ruler cannot allow retribution to take its own course; for in that 
case, acts of retribution are sure to have a cumulative effect on 
peace and security of the kingdom over which he presides. He 
must, therefore, act as an umpire in the personal disputes of citizens 
and punishment is inflicted on that party of a dispute which in 
the opinion of the umpire—and that opinion is formed on the 
basis of facts stated before him—is declared guilty. In a decision 
by duels, the stronger of the two had justice on his side and in 
royal adjudication, the cleverer of the two had the reward. Punish- 
ment was inflicted on the person who failed to carry conviction 
with the umpire by a detailed and careful statement of facts; 
there were no-guarantees that the guilty only had been punished. 
‘The consequences could not be otherwise. When a third person 
was called upon to adjudicate, he must be convinced before a judg- 
ment was pronounced and no one can convince a third person with- 
out knowing the art of persuasion. Justice done in such a system 
was at best an approximation and the underlying intention was to 
create a situation in which ninety-nine guilty persons might escape 
but no innocent man should be punished. 


- 


Umpiring is necessarily an expert’s job, specially when it 
involves determination of claims on property and other social institu- 
tions and no one can satisfactorily discharge these responsibilities 
without adequate acquaintance with social problems. Customs and 


1 Sir William Ivor Jennings, Law and the Constitution, p. 49. 
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usages arc the prime determinants of social relationships when there 
are no statute laws to guide and any one who aspired to take up 
adjudication work must needs have a full knowledge of these social 
codes. The Kings had neither time nor ability to acquire this 
special knowledge and as such they had transferred the responsibility 
of administration of justice to more qualified hands reserving for 
themselves the right of interference with it at any time they liked 
‘and they also exercised the power of setting aside or mitigating the 
Sentences pronounced by the judge through the prerogatives of 
pardon and relief. This was the common pattern of administration 
of justice followed in all countries and till this day the Heads of 
States exercise the powers of pardon, remission and commutation 
of judicial sentences of punishment. 

The nature of administration of justice rested on a preciation 
of the proper connotation of law and there was no unanimity among 
the jurists in this regard. If laws regulating human behaviour 
and relationships were latent in immemorial customs of the realm, 
they had to be discovered from the tangled web of usages and 
practices and this discovery depended on whether there was any 
necessity for it. When cases had to be decided and laws were to 
be applied to those particular cases, the judge must necessarily 
discover the appropriate law applicable to those cases and once 
discovered, they were handed down to subsequent generations 
through judicial precedents. This is the system of stare decisis 
and the body of common law governing the judicial system of the 
United Kingdom is enriched by these case laws as they are popularly 
called. The practice of following judicial precedents is criticised 
as a double-edged weapon. Those who support it argue that errors 
of judgment are very much minimised through the practice of 
following what others had decided in th past under a similar set 
of circumstances, but the opponents attribute conservatism of the 
judiciary to this habit of looking at the past and they further argue 
that the Judges have the knack of depending on old conditions for 
facilitating a judgment under changed circumstances. But as Profes- 
sor Friedrich says, *‘The following of precedents is firmly rooted in 
human experience and is characteristic of all human activity. tis 
the governmental equivalent of what in the community at large we 
know as folkways and of what in the individual we know as habit,’ 


1 Carl J. Friedrich, Constitutional Government and. Democracy, p. 107. 
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Anglo-Saxon jurisprudence is very much indebted to this body of 
judge-made laws which have given precision to those imponder- 
ables gone under the name of “common laws” and which have also 
formed the foundation of juridical commentaries. Thus the func- 
tion of adjudication carries with it the duty of discovering laws and 
this is the job of an expert. It is not the natural reason of the King 
but the artificial reason of experts that can penetrate into the 
immense labyrinth of usages to find out that law which would 
govern a case under discussion. This was precisely the claim 
which was put forward by Sir Edward Coke and which had at last 
to be conceded by the Stuarts. Common law has stood against all 
organs of government and it has been accepted as supreme in ali 
those countries which have followed the system of Anglo-Saxon 
jurisprudence. 


The Parliament in England makes statute laws and legisla- 
tion is now the principal business of legislatures all over the world. 
It is difficult, as the commentators say, to find out how the making 
of statute laws came to be the responsibility of the legislature which 
originally in England was nothing other than the High Court of 
Parliament and as such was engaged in applying laws to parti- 
cular cases. The main duty of the Parliament was to discover the 
common law and when it was found that the common law was 
either indistinct or not adequate for meeting the requirements of 
changed circumstances, it started filling up the lacunae by making 
laws to meet the ends of justice. In doing so, it accepted common 
law as its guide and all its attempts were directed towards supple- 
menting the blody of common laws and not supplanting them 
altogether. In Dr. Bonham’s case, Sir Edward Coke claimed that 
“in many cases, the common law will control acts of Parliament 
and sometimes adjudge them to be utterly void’”’. At the trial of 
Earl of Strafford in 1641, it was claimed by the Parliament that 
in case of a conflict between common law and an act of Parliament, 
“the Common Law of England, the first, the primitive and the 
general law, that is the Rule and Expositor of them and of their 
extents’ must prevail. These conceptions carried the germs of 
{judicial review; for it must be somebody’s business to find out 
if there was really a conflict between the two categories of law and 
if there was any, to say that the Act of Parliament was void. But 
subsequent struggle between the King and the Parliament ending 
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in the victory of the latter established it as the representative of 
the community and it thereafter claimed the right of prescribing 
laws which no other branch of government could override. As. 
Professor Wade says, “The price paid by Coke and his followers 
for their alliance with Parliament which ensured the defeat of the 
Crown’s claim to rule by prerogative, was that common law could 
be changed by Parliament but by Parliament alone.”! The same 
ideas have been expressed by Holdsworth when he wrote, “The 
supremacy of the existing law, so long as Parliament saw fit to 
leave it unaltered, was guaranteed by the powers of Parliament 
and to Parliament they (the common law lawyers) could safely 
leave the task of maintaining this position.”? 


This transformation in the role of the Parliament, effected with 
the acquiescence of the judges, made the judiciary subservient to 
statute laws and they could no longer claim the right of deciding 
if a law made by Parliament went in excess of the common law. 
This came to be known as the supremacy of Parliament and Black- 
stone had emphasised on this in the following passage: “The 
power and jurisdiction of Parliament, says Sir Edward Coke, is so 
transcendent and absolute that it cannot bec confined either for 
causes or persons within any bounds. It hath sovereign, and 
uncontrollable authority in the making, confirming, enlarging, 
restraining, abrogating, repealing, reviving and expounding of laws. 
concerning matters of all possible denominations, ecclesiastical 
or temporal, civil, military, maritime and criminal: this being the 
place where that absolute despotic power which in all governments 
resides somewhere, is entrusted by the constitution of these King- 
doms. All mischiefs and grievances, operations and remedies that 
transcend the ordinary course of the laws, are within the reach of 
this extraordinary tribunal.,”3 ° 

The resultant position is that parliamentary laws supersede 
all other laws and the courts are bound by them; they have no 
right of declaring any parliamentary statute as ultra vires. Cases. 
which are not covered by statute laws can, of course, be decided 


1 E. C. S. Wade, Introduction to Dicey’s Law of the Constitution (9th 
edition), p. LXX. 

2 Jbid., quoted at p. LXX. 

3 Blackston?’s Commentaries, p. 160, quoted in Dicey’s Law of the Cons- 
titution, p. 41. 
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in accordance with common law as that was the parent of all laws 
and on that basis, the Parliament had waged its struggle against 
the King. The courts in England were at a time guided by the 
common law and advent of statute laws was only in addition to or in 
substitution of that law; as such any student interested in investi- 
gation of laws gov2rning administration of justice in England 
cannot merely refer to the statute book as in most other countrieS; 
he has also to search for common laws lying buried in the judicial 
decisions and amplified through juristic commentaries. When it is 
found that neither the common law nor the statute lav was ade- 
quate for meeting the ends of justice, appeal was made to the 
sense of equity of the King whgp was fountain of justice and this 
power was exercised by him through a Lord Chancellor who still 
presides over the Chancellory Division of the High Court of Judi- 
cature. These developments have ended in the establishment of 
the Rule of Law in England. 


Dicey described the Rule of Law “as the supremacy throughout 
all our institutions of the ordinary law of the land. This Rule of 
Law which means at the bottom the rights of the courts to punish 
any illegal act by whomsoever committed, is of the very essence 
of English institutions. If the sovereignty of Parliament gives 
the form, the supremacy of the law of the land determines rhe 
substance of our Constitution.” ‘This doctrine has several conse- 
quences. ‘“‘The Law of the Land” consists of statute laws made 
by a sovereign Parliament, common law lying buried in imme- 
morial custgms and deposited in the court decisions and equity 
flowing from Royal prerogatives. Each one of these specics of law 
binds down the judiciary and is applicable to all categories of per- 
sons irrespective of their social, cconomic and official status. The 
courts are neither empowered to go beyond “‘Jaw of the land” 
nor are they competent to punish any person who had not been 
proved guilty of infraction of a known law through the procedure 
of open judicial trial and investigation. Any person is liable to 
stand his trial in ordinary courts of law in case he has committed 
an offence against the laws of the land and no immunity from 
judicial scrutiny is permissible to any offender on the plea of 
obedience to orders emanating from a superior authority. Thus 


1 Dicey, Law of the Constitution, p. 471. 
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the Anglo-Saxon jurisprudence is based more on common law 
which does not recognise the system of administrative justice and 
does not vest the right of judicial review in the ordinary law courts. 
The Parliament is the maker of statute law and expositor of com- 
mon law; its sovereignty places these laws above any other organ 
of government. No authority has a right of importing an alien 
distinction between fundamental law and ordinary law into English 
jurisprudence, for its fundamental constitution is based on the 
doctrine of common law and the Parliament can easily make a law 
for preventing game hunting as it could for transferring the Crown 
from Edward VIII to George VI. The judicial system of England 
rests on these foundations. . 

England also maintains a distinction between civil and criminal 
justice but the distinction is very much less significant than what 
it is in the continental countries. Laws of England are private in 
character; any private citizen can invoke the aid of law courts for 
seeking redress against interference with his rights of person or of 
property. The former is within the competence of the criminal 
judiciary and the latter of the civil judiciary. But all the same, 
there is scope for an individual to choose either forum for seeking 
remedies against the same offence as in the case of defamation. 
“The criterion that a criminal offence is essentially an affront against 
the public safety of the realm and as such prosecution for it should 
be initiated by the organs of government is not universally valid 
in that country. From 1876, a Director of Prosecutions has been 
appointed and under his instructions the State undertakes prosecu- 
tions in case of major crimes like murder, arson, rape; etc. In the 
lower ranks of the judiciary, there are separate sets of courts for 
administering civil and criminal justice; but this separation dis- 
appears in the highest judicial tribunals incliding House of Lords. 


There is another fundamental characteristic in English judicial 
administration flowing from the principle that “The King can do 
no wrong”. It is essentiaily a political doctrine, though its judicial 
implications are enormous. Rather, it is a deduction from the 
conception of the Rule of Law which recognises no inequality of 
status among citizens before law. Politically the King does not 
exercise any of his powers by acting alone; all his powers are 
exercised through Ministers who assume both political and legal 
responsibility for any wrong done in the name of the Crown. Any 
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one either a Minister or his subordinate responsible for wrong- 
doing against an individual citizen must accept full legal respon- 
sibility for the consequences of his action; the Bill of Rights has 
established that there is no power in the Crown to dispense with 
the obligation to obey laws and as such no servant of the Crown 
can escape liability under law by taking refuge behind the Royal 
Command. As Dicey observes, “It is now a well-established law 
that the Crown can act only through Ministers and according to 
certain prescribed forms, which absolutely require the co-operation 
of some Minister who thereby becomes not only morally but a 
responsible for the legality of the act in which he takes part. 
Behind parliamentary responsibility lies legal liability and the acts 
of Ministers no less than the acts of subordinate officials are made 
subject to the Rule of Law.” This precluded the liability of the 
State or of the Crown for torts and a citizen having claims against 
the Crown could proceed only through the round-about process 
of suing the official concerned for torts and this action could be 
taken in ordinary civil courts. The official is treated as any other 
citizen in respect of wrongs done by him; the plaintiff was entitled 
to get his claims realised from the defendant and he was not at all 
worried whether the claims were finally satisfied by the Crown whose 
servant the offending official was. This was another facet of Rule 
of Law as distinguished from Droit Administratif (Administrative 
Law) of France and of Continental Europe. 


In spite of Dicey’s enormous encomium for the superiority of 
English Rule of Law, the citizens in a welfare state as at present 
felt very much handicapped in face of growing powers of the state 
in the economic domain. The government appropriated the powers 
of regulating and interfering with the rights of private property 
without accepting civil liability for its actions, however illegal these 
might be, and in certain cases the citizen was asked to seek redress 
before Administrative Tribunals for injustices done to him. The 
practice of going to a court of law against an individual official did 
not promise much scope for adequate compensation for losses 
suffered or damages done through state action; for no court can 
allow claims against the imaginable capacity of the official to bear 
the burden of those claims. The citizen, of course, could prevent 


1 Dicey, Jbid., p- 327. 
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a wrong being done to him by asking for the prerogative writ of 
mandamus for restraining the official about to injure his interests 
but once the wrong was done, the quantum of his relief was grossly 
inadequate. This procedure was equally unhelpful for the public 
servants; for “the very liability to an unlimited multiplicity of suits 
would in all probability prevent any proper or prudent person from 
accepting a public situation at the hazard of such peril to himself.’ 
The difficulties were ably portrayed by the Crown Proceedings 
Committee (1927) under the Chairmanship of Lord Hewart and the 
Crown Proceedings Act, 1947 had finally removed them. The 
present position is that a citizen can sue the state for civil wrongs 
done to him with minor exceptions. This Act has slightly altered 
the significance of Crown’s unlifhited legal immunity and has 
brought the State on par with those of the Continental Europe. 
“This will very greatly fortify that principle of equality for all 
before the law which, all of us are agreed, is a fundamental part 
of the British way of life and not the less so, when we are progres- 
sing towards the socialist state... .The rights of the little man 
are just as mighty and are entitled to just the same protection as 
the rights of the mighty State.”’? In other words, “‘the poor he 
hath the same life to live as the rich he” in England. 

Socialisation of state and assumption of greater authority 
by the government in the economic and social spheres resulted in 
the creation of innumerable Administrative Tribunals which were 
given powers to remedy the wrongs done by the departments to 
the average citizen. This phenomenon synchronised with the 
attempt to oust the jurisdiction of the normal judiciary f£¢om certain 
categories of offences and even if the decisions of these Tribunals 
are made appealable in courts of law, the judges are incapable 
of penetrating into administrative intricacies for deciding, even if 
decisions of the Tribunals were illegal. “‘There are many matters 
which the courts are indisposed to question; . .. . . . simply because 
they are themselves ill-equipped to weigh the merits of one solution 
of a practical question as against another,”? Development of 

1 Chief Justice Dallas in Gidley vs. Lord Palmerston (1822), quoted in 


Finers’ Theory and Practice of Modern Government, p. 919. 
2 Attorney General in the House of Commons, Hansard (1947), July 4, 


1947. 
3 Roberts vs. Hopwood (1925), quoted in Finer’s Theory and Practice 
of Modern Government, p. 922. 
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administrative tribunals has narrowed down the difference between 
the English Rule of Law and Continental Administrative Law and 
exposed the Briton to the very same dangers as were so prominently 
portrayed by Dicey.! This question was discussed in great detail 
by the Committee on Ministers’ Powers (1932) and they said, 
“It is unfair to impose on a practical administrator the duty of ad- 
judication in any matter in which it could be fairly argued that 
his impartiality would be in inverse ratio to his strength and ability 
as a Minister.” The English system of jurisprudence has thus 
moved with times and at present there is hardly that distinction 
which had previously separated the Anglo-Saxon system from the 
Continental system of judicial administration. 


Both India and the United States have been influenced by the 
system of Anglo-Saxon jurisprudence. The Americans have got 
it as their inheritance from Home at the time of their migration 
from England and it was deliberately imposed on India as a result 
of the British conquest. But in course of time, differences have 
appeared between the original English system and the systems 
obtaining at present in these two countries. 


The judiciary occupies a very important place in the constitu- 
tional system of the United States. This is because of two reasons. 
The thirteen Colonies on declaring independence from British 
control were determined to establish a constitutional and limited 
government and when the federal constitution was drawn up, the 
Constitutional Convention introduced two-fold limitations on 
governmental power—one through the adoption of the principles 
of federalism and consequent distribution of powers and division 
of authority between the national government and state govern- 
ments, and the othey through the introduction of the principle 
of separation of powers. These limitations were made definite, 
accurate and effective through a written constitution which was 
drawn up by the representatives of all but one Colonies assembled 
together. Prior to the establishment of the General Government, 
there was no unit of administration known as the United States 
nor were the Colonies as much independent of outside control as 
they were as units of the Federation. Laws made by them before 


1 Dicey, Law of the Constitution, Chapter XII. 
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the establishment of General Government had to be revised and 
recast in the light of the powers granted to the Federation. There 
was, therefore, no legacy for them to follow; laws had to be made 
anew consistent with the scheme of distribution of powers and these 
were made by the appropriate legislatures. This made the statute 
Jaws all important and except a few areas in the country, no other 
part “of the United States had any legacy like the common law 
in England. All governmental authorities depended upon statute 
laws and the Constitution for their powers and competence and 
the citizens derived their rights and liberties from the same body 
of statute laws. A step in the direction of deducing rights from 
codified laws was already taken with the Declaration of Virginia 
and Massachusctts Bills of Rights: and when the federal Constitu- 
tion was drawn up, the demand for incorporation of a similar Bill 
of Rights was so strong that the First Congress had to adopt the 
first Nine Amendments for codifying these rights as parts of the 
Constitution itself. Thus if the Englishman relied on common 
law for enjoyment of his rights, the American had to write them 
down as parts of his codified Constitution. But even then, the 
Americans did not altogether forget the influence of common law 
rights, for the Ninth Amendment declared, ““‘The enumeration 
in the Constitution of certain rights shall not be construed to deny 
or disparage others retained by the people.” This led de Tocque- 
ville to remark, ‘‘In the United States and in England, there seems 
to be more liberty in the customs than in the laws of the people.’ 
Thus the United States like England derives its laws both from 
the statutes and common law, though the former has much greater 
importance than the latter. 


In the peculiar circumstances of the United States, the statute 
laws have no finality until they are tested by the judiciary of the 
land; for a law to be valid must only remain within the con- 
fincs of division of powers but must also not violate the principle 
of separation of powers. Sovereignty of Parliament denies this 
right to the courts of law in England; a parliamentary law is bind- 
ing on all organs of government including the judiciary and the 
judges have no power of pronouncing on the constitutionality of 
laws. A law in the United States goes on its own way only after 


1 Quoted in Dicey’s Jbid., p 186. 
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the courts have approved it. The words and phrases used in the 
Constitution and in the laws have to be interpreted and in the 
light of this interpretation conflicts, if any, between the law and 
the Constitution have to be resolved. The Statute Book is quite 
a valuable guide in the United States for discovering the laws en- 
forced and enforceable in that country but this has to be supple- 
mented by the enormous volumes of court decisions which are like 
commentaries on the legislature-made laws. The Englishman 
takes the help of ‘stare’ decisis’ for discovering common laws and 
precedents but the American needs them for understanding the 
laws made by his own representatives. For this, Hamilton wrote, 
“The interpretation of the laws is the proper and peculiar province 
of the courts.” Or as Chief Justice Marshall remarked, “It is 
emphatically the province and .duty. of the judicial department to. 
say what the law is. Those who apply the law to particular cases 
must of necessity expound and interpret that law. If two laws 
conflict with each other, the courts must decide on the operation 
of each.”’? On these bases, judicial interpretation becomes judicial 
review and since the United States Supreme Court claimed and 
exercised this power of review, Judicial Review has come to be 
recognised as an indispensable feature of all federal constitutions. 


The United States has also maintainéd a distinction between 
civil and criminal justice. The Stateis more concerned with 
administration of criminal laws and in this respect it goes nearer 
the Continent than the United Kingdom. An individual citizen 
is not entitled to initiate a criminal prosecution; he can only com- 
plain before the Attorney whose province it is to take the complaint 
to a court of law. The idea that every criminal offence is an attack 
on public order has been carried to its logical extreme in that 
country. But in regard to civil justice, “The stake is not the 
public security but individual interests; the state has traditionally 
maintained an attitude which has been described as one of bene- 
volent neutrality. The state is there with its judicial machinery 
but it is for the private parties to invoke its aid,”3 ‘There are 


1 Hamilton, Federalist, Number LXXVIII. 
2 Marbury vs. Madison (1803). 


$ W. Seagle, Essay on ““‘Administration of Justice” in the Encycl. 7 
of Social Sciences, Volume VIII, p. 516. yclopaedia 
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separate courts for these two branches of judicial administration 
with a common authority at the highest level. 


The doctrine of legal immunity of the state has been maintain- 
ed and well-established in the United States, even though there 
is no fiction of infallibility as in the English aphorism “The King 
can do no wrong”. The paradox is explained by the theories of 
federalism and separation of powers. A federal system with codi- 
fied rights necessarily implies liberty of an individual to sue the 
state for safeguarding his own interests but in this respect he has 
the option of suing an individual officer and not the state of which 
he is an authorised agent. The question is, however, different in 
case of public corporations life the Tennesse Valley Authority 
where the courts maintain full liability of these legal personalities 
for damages caused by their agents. As regards contracts, an Act 
of Congress to ‘“‘establish a Court for investigation of claims 
against the United States” passed on 24th February, 1855 empowers 
this Court of Claims “‘to hear and determine all claims founded 
upon any law of the Congress or upon any regulation of our eéxe- 
cutive department or upon any contract express or implied with 
the Government of the United States”. This creates another 
forum for the citizens to seek redress. Thus, as the organs of the 
state were separated, liability of one organ was exclusive of the 
other two organs and as such the state in its entirety did not accept 
any obligation. This establishes the principle of legal immunity. 
Gradually, however, this immunity is in a process of mitigation 
and the citizen is more in a position to seek jugicial remedies 
directly against the state itself instead of going through the round- 
about process of suing individual officers of government. 

The system of administrative justice, does not obtain in the 
United States and the jurisdiction of ordinary courts extends to 
officials and private citizens alike. But in cases of flagrant viola- 
tion of the Constitution and of serious crimes of inefficiency, 
neglect of duty and malfeasance in office, the prosecution is under- 
taken by the Congress through the procedure of impeachment but 
“‘still the party convicted shall nevertheless be liable and subject to 
indictment, trial, judgment and punishment according to Jaw.” 
In other words, there is as much Rule of Law in the United States 


1 Article I, Section 3, last sentence. 
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as it is in England and the citizens in both these countries enjoy 
equal protection of laws. But a modern development tends to 
obscure separation of powers and, to that extent, restrict individual 
liberties by creating administrative tribunals for the exercise of 
judicial and quasi-judicial powers. The most notable instances. 
are the independent Boards and Commissions springing up in pro- 
liferation in the United States. In the Humphrey Case (1935), 
even the Supreme Court recognised the semi-judicial character 
of the Federal Trade Commission. Modern writers are of opinion 
that in view of this clandestine development of administrative 
Justice, it would be more appropriate to instal a supreme appellate 
authority to co-ordinate the judgments of the Administrative 
Tribunals but to some extent the” present Supreme Court fulfils. 
this need, though not to the same extent as the Conseil d’ Etat in 
France. The Administrative Procedure Act of 1946 has gone & 
long way in cxtending the jurisdiction of normal courts to the: 
judicial activities of these extra-judicial authorities. 

The principles of judicial organisation in India are more akin. 
to those followed in the United States than to those in England.. 
This is because both of them derived their fundamentals of judicial 
system from Anglo-Saxon jurisprudence as the parent and in later 
times their development had been on the same lines, specially in: 
respect of adoption of federalistic polities. Customs and traditions, 
however, play a more important roie in India and Article 13 of the 
Constitution of India has raised them to the status of statute. 
laws. Article 13 (3) (a) states, “‘Law includes any ordinance, 
order, bye-law, rule, regulation, notification, custom or usage 
having in the territory of India the force of law.” This Article 
further declares that “‘all laws... in so far as they are inconsistent 
with the provisions of this Part (that is, the Part dealing with 
Fundamental Rights) shall to the extent of such inconsistency be. 
void” and that ‘‘the State shall not make any law which takes away or 
abridges the rights conferred by this Part and any law made in. 
contravention be void.” Laws are not automatically void by 
reason of this inconsistency or contravention; a bad law must be 
challenged before the Supreme Court or the subordinate courts. 
on this ground and a judicial pronouncement must be invoked 
to prove the voidability of the impugned law on the aforesaid 
grounds. Thus in interpreting a law, the courts are to recognise: 
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the “customs and usage”? and to this extent the influence of common 
law is very great. Otherwise by reason of distribution of powers in 
the federal scheme, the citizen is confronted with a large mass of 
statute law, both in the civil and criminal spheres and before these 
volumes of annual output of legislatures, the body of customs and 
usages pales into insignificance. Like England, India also derived 
her laws from statutes, common law and court decisions but like 
the United States, India depends more on statutes and court deci- 
sions than on common law. The court decisions are more neces- 
sary for amplifying statute laws. 


Difference between civil and criminal courts lies at the lower 
levels of Indian judicial organssation; and administration of crimi- 
nal justice has been characterised by the combination of executive 
and judicial powers. The District Magistrates in India are the 
highest criminal judicial authorities at the district level and they 
are assisted by an army of Munsif Magistrates. They try all 
criminal cases except in cases of major crimes like murder, arson, 
dacoity and rape, etc. where original trial takes place at the Sessions 
Courts, the Magistracy Dbusying itself with only preliminary 
investigation of these charges. During the British Rule in India, 
there was combination of executive and judicial powers in the 
hands of the District Magistrate and the Deputy and Sub-Deputy 
Magistrates who as executive officers were charged with the 
responsibility of maintaining law and order within their respective 
jurisdictions and as Magistrates, were empowered to hear cases 
involving breaches of law and order. During .the struggle for 
freedom, the Indians demanded that the executive officers having 
an interest in the result of the cases, should not be asked to adjudi- 
cate upon them and as such, there should be complete separation 
between these two wings of administration. It was demanded that 
those who would bear the responsibility of adjudication should he 
under the supervision and control of the High Court which was 
the highest judicial organ in the State with attributes of indepen- 
dence and impartiality and the executive government should have 
nothing to do with their work after they were appointed to their 
respective posts. This demand of the people had been respected 
by the Constituent Assembly and provision was made in the 
Constitution of India for this separation. Article 50 provides 
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that “The State shall take steps to separate the judiciary from the 
executive in the public services of the State.” In most of the 
States, steps for separation have already been taken, and in some 
others schemes are under active contemplation. Just as the 
Magistrates are the lowest criminal judges, there are Munsifs to 
work as the lowest civil judges and above this tier of the judiciary, 
civil and criminal jurisdictions have been blended together in the 
District and Sessions Judges, State High Courts and the Supreme 
Court of Indie. 

As a federal state, India follows the model of the United 
States in certain respects. She has a system of detailed distri- 
bution of powers and there is also a body of codified fundamental 
rights. So the judiciary has been empowered to find out if there 
has been any conflict of jurisdiction between the Union and the 
States, or if the legislature has transgressed the limits of its consti- 
tutional competence, or if any of the rights of citizenship have 
been violated by laws made by different legislatures. This means 
that the Indian judiciary have the powers of both judicial inter- 
pretation and of judicial review. Further, Articles 139 and 226 
‘of the Constitution empower the Supreme Court and the State 
High Courts respectively to issue the old prerogative writs of Habeas 
Corpus, Mandamus, Quo Warranto, Certiorari and Prohibition not 
only for enforcement of fundamental rights but for other purposes 
as well. This has enabled these Courts to review administrative 
Jaws and orders and to extend their powers of investigation to all 
persons and arthorities in the country. The judiciary became so 
zealous in this regard and challenged the competence of the 
executive and legislatures to such an extent that there is a growing 
tendency among the legislatures to oust the jurisdiction of courts 
from specific laws and sometimes the Constitution has been 
amended to save legislations declared ultra vires by the Judiciary. 
The notable instances are the Constitution (First, Fourth, Seven- 
teeth and Twentieth Amendment) Acts. 

Thus the flexibility of the Constitution has enabled the 
executive government of the day to supersede the consequences 
of judicial review. Mr. L. S. Amery said, “Independence of the 
judiciary loses all meaning if any judicial decision unpleasing to 
the party leaders can at once be reversed by fresh and even retros 
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pective legislations.” But these constitutional changes suffer 
from both the charges of Mr. Amery. They not only supersede 
unpleasing decisions but are retrospective in their operation also. 
To add to all these, there has been a parallel development of 
administrative tribunals both as parts of departments and as 
independent Boards and Commissions and the most important of 
them relate to the fields of taxation, labour relations and railway 
rates. Administrative Boards have been devised even for reviewing 
cases of persons who, without being placed on trial before a court 
of law, have been placed under preventive detention in accordance 
with a parliamentary enactment adopted in exercise of powers 
under Article 22 of the Constitution and it is presumed in the 
government circles that these Boards will function with as much 
freedom and impartiality as a court of law for examining the 
question of loss of freedom of an individual citizen. 


The system of administrative justice in the sense of Droit 
Administratif, however, does not obtain in India. There is the 
same old tradition of Rule of Law as in England and this has been 
secured and made more significant by Article 14 of the Constitution 
which reads, ‘“The State shall not deny to any person equality 
before the law or the equal protection of laws within the territory 
of India.” An erring official is liable to trial in the same court 
of law and to punishment in the same way as any other ordinary 
citizen and his employment under the State is no safety-valve for 
him to go beyond the confines of law. Article 300 of the Consti- 
tution has the same effect as the Crown Proceedings Act, 1947 of 
England. Both the Union and State Governments can sue or 
can be sued in their respective names. The Indian citizen has 
thus two-fold remedies against governmeptal arbitrariness: he can 
sue the offending official or the State whose agent he is and he 
has nothing to bother as to whether the value of his claims may 
be much in excess of the capacity of a public servant to bear. 
These remedies are being more easily invoked through the court’s 
power to issue prerogative writs. 

Of late, there is an increasing tendency noticeable in India for 
the establishment of Administrative Tribunals for deciding cases 


11,.S. Amery, Essay on “British Parliamentary Government” in Par- 
liament: A Survey, edited by Lord Campion, p. 54. 
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not involving civil or criminal laws. The extension of the province 
of government in modern India has necessitated empowerment of 
executive authorities to decide administrative and quasi-judicial 
cases in place of reference to ordinary courts of law. These Ad- 
ministrative Tribunals are created by specific statutes and unless 
otherwise specified by the law creating the Tribunal, the decision 
of the Tribunal is final and there is ouster of the ordinary judiciary 
from interference with its proceedings or decisions. But as the 
Civil Courts and the High Court and the Supreme Court possess 
inherent right to issue writs of certiorari to any court or tribunal in 
India, they can be resorted to by the aggrieved citizen in any stage 
of the proceedings before the specific Tribunal. These writs of 
certiorari can be issued if it is alleged, that the Tribunal acted 
without jurisdiction or has acted beyond its powers, it violates the 
fundamental principles of judicial procedure or its proceedings are 
vitiated by fraud, dishonesty or caprice of the Tribunal itself. 
After the Tribunal delivers its final judgment, the High Court in 
exercise of its general powers under Article 226 and the Supreme 
Court under Article 32 or with special leave can certainly review 
the decisions of any Tribunal. In modern India, besides the specific 
Tribunals in the fields of Labour, Income Tax, Commercial Taxes 
and other spheres of economic administration, the Administrative 
Tribunals play a more effective role in the matter of corruption 
among the civil servants. 

Thus basically, England, United States and India follow the 
same principles of judicial administration. All of them depend 
on supremacy of law and they have minimised the scope for the 
exercise of discretionary powers to a considerable extent. Every 
authority must justify its actions on the basis of known law no 
matter whether it is enacted by a competent legislature or is based 
on usages of the realm, and both for excess of jurisdiction and 
abuse of authority he must be liable to punishment in the same way 
as any other citizen. Likewise, no citizen can be punished except 
for an offence against a known law and unless proved guilty in 
accordance with recognised judicial procedure. This is the essence 
of limited or constitutional government. Once law js replaced by 
discretion, rights and liberties of individuals are in jeopardy and 
redress against tyranny is unavailable. Government of laws again 
gives way to government of men. 
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Germany as a central Continental country does not agree with 
this pattern of judicial administration. Common law has abso- 
luteiy no significance in this country. Since codification of laws 
by Frederic the Great under the inspiration of Samuel von Cocceji, 
the principle of ‘“‘government of laws” has been followed but this 
law means those that are enacted by the legislature and enforced 
by the executive government. This system had a peculiar begin- 
ning in Germany. Frederic the Great, like his father Frederic 
William I, had a particular dislike for judges who were working as 
agents of wealth and privilege against the interests of the common 
man. In 1779-80, six judges had delivered a judgment which was 
technically correct according to the letter of the law but it went in 
favour of the wealthy landowners as against the interests of the 
common peasants. The King considered it detrimental to the 
principles of natural justice and as such wanted to reform the in- 
equities of law; with this end in view, this code was formulated to 
impart natural justice to decisions rendered in accordance with 
written law. Judicial discretion was strictly limited and they were 
not expected to discover laws anywhere else than what was given to 
them by such codes of laws. Quest for natural justice in England 
led to the predominance of common law and equity which were 
mostly uncodified but the same desire ended in the predominance 
‘of statute law in Germany. As the laws are made by the state and 
interpreted and applied by the courts, the judges came to be 
regarded as members of the public services and like other civil 
servants, they were also controlled by a Minister of Justice who 
was a member of the Cabinet. 

In course of time, administrative officials were exempted from 
the jurisdiction of the ordinary courts and special Administrative 
Courts were established to try the offending officials. This was 
in conformity with the continental tradition, where certain fields 
were mapped out as exclusively of public domain. These were: 
military, taxation and police matters. Besides, public servants 
had a definite code of conduct for themselves and it was considered 
inappropriate that they should come under the same rigidity of 
a judicial tribunal as any other citizen, who was not specifically 
required by the state to conduct himself in a particular manner. 
‘This exclusion of officials from the jurisdiction of the normal judi- 
ciary did not however confer on them a privileged status; the 
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judges of the administrative courts were required to follow ordinary 
judicial procedure and to go by the letter of the law. Thus prine 
ciples of natural justice were responsible in Germany for making 
the judges ordinary civil servants limiting them to the letter of the 
written laws and developing a system of administrative justice as in 
France. This developed what is known as the Rechtstaat or the 
Law-State; this not only limited discretionary authority of the 
executive government but it also made exercise of judicial 
discretion impossible. This, however, does not mean that German 
judges do not rely on precedents. Though they were not required 
to lean on them for the exposition of common law which was 
otherwise indistinct and they had no necessity of developing uni- 
formity of interpretation in this regard, they had of course to follow 
them in order to find out usages of the court. Following of prece- 
dents is an ordinary human weakness and judges in all countrics 
have to follow them. 

The assumption that all powers belonged to the King and 
the courts cannot declare his laws and actions illegal was for long 
accepted in Germany; such an assumption for the Crown ended 
in the establishment of Sovereignty of Parliament in England. 
Thus both England and Germany were on common ground in not 
recognising judicial review, But the Weimar Constitution had 
not only introduced a regular federation with distribution of 
powers between the Reich and the Laender, it had also inserted an 
immoderately long and inappropriately detailed set of basic rights of 
the people. This needed an authority for reviewing legislations 
for the purpose. of resolving Reich-Laender disputes, determining 
respective jurisdictions of legislatures and also for safeguarding indi- 
vidual rights. Judicial review becomes an incident of these arrange=- 
ments as a matter of course. It was, however, not so consistent 
and prominent as in the United States or India. There was a 
multiplicity of agencies charged with the responsibility of adju dica- 
tion of legislative and administrative disputes between the Reich 
and the Laender; the Reichsrat, the Supreme Court (Reichsgericht} 
and the Court of State (Staatsgerichthof) were more or less 
engaged in this business. Sometimes even semi-judicial bodies 
were set up for the purpose. In the Weimar Assembly itself, 
there was very great divergence of opinion as to whether there 
should be judicial review at all and Preuss stood resolutely in 
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favour of this practice. He said, “I wish to say this that I cannot 
conceive of judicial activity in the full sense, if the court is to be 
forced to apply a substantially unconstitutional law against its 
clear conviction.” There was no direct provision for judicial 
review and-the jurists were not unanimous about its utility and 
desirability during the short period of life of the Weimar Consti- 
tution; so the courts were diffident in laying an absolute claim on 
this power. Thus a very feeble instrument of judicial review came 
into vogue. The position has been very much clarified in the 
Basic Law and Article 93 (1) vests in the Federal Constitutional 
Court (Bundesverfassungsgericht) the powers of interpretation of 
the Basic Law and decisions on incompatibility of federal or Land 
law with the Basic Law. This definite attribution of judicial 
review is likely to make the Constitutional Court stronger in its 
position than what the Supreme Court could be in the Weimar 
Republic. 


There was similar confusion in respect of administrative jus- 
tice. The conception of Rechtstaat as developed by Gneist had 
naturally introduced administrative justice into German juris- 
prudence and this was confirmed in the Weimar Constitution, 
where Article 107 had definitely provided that ‘In the Reich, the 
States Administrative Courts must be established as regulated by 
law for the protection of the citizen against regulations and decrees 
of the administrative authorities.” This did not shut the doors. 
of the normal judiciary against trial of administrative officials for 
wrong or injuries done to the private citizen and in fact, Article 
131 had said, *““T'he ordinary course of justice may noébe excluded”. 
The position was somewhat bewildering. The State in German 
jurisprudence was a juristic person and it could sue and be sued 
in that capacity. In civil actions, the State could be treated as. 
much as a private citizen for torts for damages and as this Article 
131 had squarely located responsibility for wrong-doing of an 
officer in the State or corporation which employed him, the citizen 
had ample scope for suing the State for damages. This was. 
a position analogous to that which Englishmen had attained only 
after the Crown Proceedings Act, 1947. Besides, the citizen could 
also go to the ordinary courts for suing an administrator for 


1 Quoted in Finer’s Theory and Practice of Modern Government, p. 153. 


Digitized by PPRACHIN, SOA 


378 THE CONSTITUTION OF INDIA 


offences under the criminal code and get him punished through 
the law of the land. The Rule of Law to this extent was more 
comprehensive and there was much greater equality before law 
in Germany than in England. But there was a Jittle loophole in 
the whole system which the Reichsgericht had utilised for develop- 
ing a detailed system of administrative justice. On initiation of 
proceedings in a court of law, it was open for the judge to say 
whether the wrongs done were in course of normal performance 
.of duties or in excess of jurisdiction with deliberate intention of 
doing wrong. If it was the former, the case was transferred to the 
administrative courts and the normal judiciary was helpless in 
affording remedies against admipistrative excesses. A reasonable 
distinction could not be drawn easily between these two types of 
actions and as such it had the effect of transferring all jurisdiction 
in these cases from the normal judiciary to the administrative 
courts. There. were two more saving provisions as well. There 
was no liability for offences which are in accordance with ordinary 
human nature and again, the courts must allow some amount of 
discretion to the administrators in performance of their dutics. 
“These two considerations had the effect of exempting the official 
offender from court action. Despite these limiting factors, the 
citizen had a much wider scope for claiming redress against official 
vagaries and even damages done in course of suppressing a riot 
were not exempted if they redounded to the advantage of the 
State. Herc was a system which had combined the benefits of 
both the British and French systems and which had also allowed 
full freedom of action against officials either in the normal courts 
of law or in administrative courts. 

‘The position remains the same under the Basic Law. Ad- 
ministrative courts are there in the states and Article 96 authorises 
establishment of high federal administrative courts; still Article 
34 almost reproduces Article 131 of the Weimar Constitution when 
it says, “With respect to claim for compensation of damage and 
to the right of recourse, the jurisdiction of the ordinary courts 
must not be excluded.” This continues double Jurisdiction over 
offences committed by civil servants of the state. The German 
notion of Rechtstaat has thus kept official activities within the 
broad confines of law and the citizen has been given enough liberty 
of action in case the government displayed tendency of arbitrary 
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administration. Despite these paper provisions, if the constitu- 
tional state could be replaced by the caprice state of the National 
Socialists, this is because competent authorities connived at this 
subversion and did not assert their legal powers and could not 
perform their legitimate duties. 


But the intention of the framers of the constitutions for making 
judicial restraints effective on executive administration can be 
adequately realised only when the organising structure is suitable 
enough for the purpose and if it promotes independence and 
impartiality of the judiciary. Too much executive encroachment 
‘on judicial sphere is subversive of a “government of laws”, 


» 


STRUCTURE OF JUDICIAL CRGANISATION 


Administration of justice is one of the principal functions of 
the state and it was also of considerable significance when govern- 
ment was primarily engaged in maintaining a police state for the 
purpose of maintaining law and order. When the state was personi- 
fied in the King as in a monarchical state, he used to administer 
justice himself or through his trusted agents. The conflict in 
the seventeenth century in England between Sir Edward Coke 
and Francis Bacon as to whether the Judges were lions independent 
of or under the Throne ended in the supremacy of the Common 
Law and of the Courts engaged in its administration and the King 
was made subject to the common laws of the land. Between 
the Great Charter of 1215 and the Bill of Rights of 1689, the 
citizens through the nobles, knights and burgesses and later 
through their Parliament succecded in not only securing the right 
of being tried and punished according to the “law of the land” and 
“judgment of their peers”, the King also lost for ever his right 
of suspending laws and dispensing with them, withdrawing cases 
from the common courts and getting them tried and decided by 
special courts set up by himself. The Bill of Rights had specifi- 
‘cally ordained that “‘the commission for erecting the late court of 
Commissioners for ecclesiastical causes and all other Commissions 
and Courts of like nature are illegal and pernicious.” ‘The courts 
and the judiciary secured independence from Royal control but 


1 Pollok and Others, Source Book in European Government, p. 14. 
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had ultimately to subordinate themselves to the High Court of 
Parliament and cven today the Judges owe their office to the good- 
will of the Parliament .which on presenting an address to Her 
Majesty may ask for the removal of a Judge. 


But administration of justice in England is still a royal affair 
in form, though in substance it is very much otherwise. All 
judges beginning from the Justices of the Peace and County Court 
Judges to the High Court of Justice and of the Courts of Appeal 
are appointed in the name of the Crown to administer Her 
Majesty’s justice and while making these appointments the Crown 
is advised by the Lord Chancellor in most cases and by the Prime 
Minister in others. Once the Jadges are appointed and given 
oath of office to sit on the Bench, they are removed from the juris- 
diction of the executive and the Parliament. They hold office 
during good behaviour, their salaries are charged on the Conso- 
lidated Fund and are not liable to variation during ‘their terms 
of service and they can be removed only by the joint action of the 
Crown and Parliament. Such occasions have been extremely 
rare and the usual practice has been service during good behaviour. 
The British Judiciary has very high traditions of independence from 
executive control. There is no Minister of Justice in the ordinary 
sense to control and regulate the Department of administration 
of justice. If at all the Lord Chancellor is regarded as the 
Minister of Justice; his is a miscellaneous office in which he is 
called upon to transact multifarious duties. As a member of the 
Cabinet, he is associated with formulation policy; he presides 
over the House of Lords both in its ordinary and judicial sittings 
and he is also the presiding Judge of the Chancellory Division of 
the High Court of Justice. As the judicial Minister of the Crown, 
he advises Her Majesty in regard to appointment of the judges of 
the subordinate courts. But he has no power of regulating the 
actual administration of justice and the judges are certainly not 
under his instructions. Every court is autonomous and the judge 
in doing his duties is responsible only to law and his conscience. 
A Judge may be incompetent, inefficient or whimsical but so long 
as redress against the consequences of his judgments is not sought 
in a higher court of appeal, he is simply to be suffered and there is 
no power between heaven and earth to deflect him from his course. 
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Mischiefs of this kind are rare in the history of British judicial 
administration and their occurrence is minimised through a system 
of graded courts, all of which can be invoked for review on ques- 
tions of law, fact, or both, under specified circumstances. The 
citizen has ample scope for testing the soundness of a judicial 
pronouncement and given time and money, he can bring to his 
service the best minds that the judiciary maintains on the Bench. 
*“T'he independence of the judiciary lends prestige to the office of 
a Judge and inspires confidence in the general public. It acts as 
a safeguard not merely against manipulation of the law for poli- 
tical purposes at the behest of the government in power, but also 
against the conception of the judigial organs of the state,” 


The structure of judicial organisation in England runs on two 
separate wheels in the lower ranks with integration at the top. 
Civil justice is administered by the county courts with or without 
jury. Association of jury depends upon the value of a claim and 
on the demands of the defendant. Claims of higher values go to 
the High Court of justice. County court judges are appointed by 
the Crown on the advice of the Lord Chancellor and they hold 
office during good behaviour. Civil justice is entirely the result 
of private law; the State in civil cases does not appear as an interes- 
ted party. A private person as plaintiff initiates action against the 
defendant and they are at liberty to make up their differences out 
of court at any time during the progress of the trial; the State 
does not restrict their freedom. The judicial machinery for civil 
justice is maintained to render service to any one who seeks its aid 
on payment of prescribed judicial fees. Civil action can now be 
brought against the State also under the Crown Proceedings Act, 
1947 but there the State figures essentially ag a private party, though 
it necessarily enjoys certain privileges which no private citizen 
possibly can. “It would be however misleading to assume that 
because the immunity of the Crown in tort has been set aside, 
Dicey’s second proposition concerning the Rule of Law (equality 
before law) is not correct. This is far from being the case; for the 
executive still enjoys a whole series of other privileges in the courts 
of law.”? The lower courts for the administration of criminal 


1 W. A. Robson, Justice and Administrative Law, p. 45. 
2 Jbid., p. 345. 
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justice consist of the Justices of the Peace, Quarter Sessions and 
Assizes. The Justice of the Peace is an honorary Magistrate; he 
is appointed from a panel recommended by local committees and 
though not paid for his labours, he is the key figure in local 
government and administration of justice. In the words of Sir 
Edward Coke, “‘the whole Christian world hath not the like office, 
if properly executed”. He himself disposes of petty cases and for 
graver offences he holds a preliminary enquiry to find out if there 
is a prima facie case against the accused and on the results of this 
enquiry, he either discharges the accused or commits him to stand 
his trial in the higher courts of Quarter Sessions and Assizes. The 
Courts of Quarter Sessions do a greater volume of business than 
those of the Assizes which meet only occasionally and Judges of 
the Queen’s Bench Division of the High Court go out on circuit for 
the purpose. In all major criminal trials, the accused is given the 
benefit of a jury of twelve persons who are masters of fact but not 
of law. 


These are all courts of first instance; their business is to find 
out facts and apply the relevant law to the case in the light of facts 
established by evidence put forward in course of an open trial. 
Appeal in civil cases goes to a Court of Appeal and in criminal 
cases to the Court of Criminal Appeal. The Appellate Courts 
hear appeals on points of law only and on rare occasions, on facts 
of the case also. They are more concerned with the records of the 
cases than with the parties and their personal depositions. The 
House of Lords stands at the apex of judicial organisation. Any 
civil or criminal case can be taken on appeal to this legislative 
chamber but only on a point of law, when necessary certificates 
to this effect are given by the Court of Appeal in civil cases and 
by the Attorney General in criminal cases. 


‘The most important feature of trials in the British courts is 
that these are open and public in accordance with the rules of proce- 
dure evolved by the courts themselves. The Parliament does not 
enact procedural laws for the courts. The proverbial law’s delay 
has sprung out of niceties of procedure and when there were serious 
protests from the public against their rigidity and antiquity, the 
Parliament in 1881, instead of taking the responsibility on its own 
shoulders, appointed a Rules Committee with Lord Chancellor 
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as Chairman and six Judges and four lawyers as members. These 
experts who have practical knowledge and experience of business 
in courts make the rules which are laid before the Parliament 
which may disallow them but this power of veto is hardly exercised 
in practice, Both the Bench and the Bar have made strenuous 
attempts for maintaining highest traditions of judicial impartiality, 
independence and integrity, and administration of justice in England 
satisfies the requirements of the famous dictum of Lord Atkin that 
“the object is not merely that the scales be held even, it is also that 
they may not appear to be inclined.” 

The position is slightly different in the United States, Germany’ 
and India. These are federal states and a citizen of each one of 
these states is subject to the jurisdiction of two sets of courts at. 
the same time. Supremacy of Parliament and unitary nature of 
the state in the United Kingdom cnable all courts to deal with all 
kinds of laws whether they are made by the Parliament directly 
or by the executive departments and local government bodies so- 
empowered by parliamentary delegation. With federalism in the 
territorial organisation of the state, there can be no unitary principle 
in judicial administration and division of powers both on terri- 
torial and functional bases makes it more difficult in the United 
States where the courts have not only to be vigilant about their 
own defined jurisdiction but should also maintain the fineness of 
division of functions as prescribed in the Constitution. There are, 
broadly, two sets of laws : one made by or under the authority of 
the Congress and the other by or under the authority of the State 
legislatures. Every court while entertaining a case in its file must 
at the first instance determine whether its jurisdiction extends to 
the law in question and then proceed to establish if the law itself 
is valid within the terms of the Constitufion. After these preli- 
minary hurdles are crossed, the question of applying the law to 
the particular case on trial is taken up and decided. Both the 
federation and the units have their own courts of law; they may 
be empowered to administer all categories of law irrespective of 
their source of origin or they may be strictly limited to the sphere 
of authority of the government whose organs they are. But what- 
ever might be their competence in the ordinary field of administra- 


1 Rex vs. Bath Compensation Authority (1925), quoted in Jbid., p. 56. 
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tion or justice, they are all necessarily under the jurisdiction of the 
Federal Supreme Court in respect of cases arising by or under the 
Constitution. This highest court can hear appeals in respect of 
constitutional cases and can also regulate their hearings in the 
subordinate courts through its authority for issue of writs of certio- 
rari and prohibition. Such a universal jurisdiction of the Supreme 
‘Constitutional Court has tremendous political significance, in as 
much as “full faith and credit” doctrine clothes its decisions with 
national significance. Its judgments might vastly disturb the equi- 
librium of the Constitution, for the Court might be nationalistic 
or an advocate of state rights and it may cither favour the forces of 
reaction and conservatism or go headlong with the extremist progres- 
sive forces. These potentialities by being brought into actual play 
‘by the Supreme Court of the United States have made judicial 
review so unpopular or, as some say, so dangerous in that country. 
The Federalist had hoped that ‘‘the judiciary from the nature of 
its functions will always be the lcast dangerous to the political 
rights of the Constitution because it will be least in a capacity to 
annoy or injure them. Limitations can be preserved in no other 
way than through the medium of the courts of justice whose duty 
it must be to declare all acts contrary to the manifest tenor of the 
Constitution void.” As against this confidence and optimism, 
Justice Muller said, ‘Our Court or a majority of it are monomaniacs, 
as much bigots and fanatics. . . .as is the most unhesitating Mahom- 
medan in regard to his religion.”’? 


In the United States, there are two sets of courts for adminis- 
tering the federal and state laws respectively. The Supreme Court 
is the only common court for both the Federation and the States 
for the purpose of hearing constitutional cases either as a part of its 
original jurisdiction in some cases and on appeal in others. ““‘The 
judicial power of the United States shall be vested in one Supreme 
Court and in such inferior courts as the Congress may from time 
to time ordain and establish”, so runs, Section 1, Article III and 
among the list of powers exercisable by the Congress there is 
mention of a power “‘to constitute tribunals inferior to the Supreme 


1 Hamilton, Federalist, Number LXXVII1. 


2 A. F. Westin, Article on “Supreme Court, the Populist Movement 
and the Campaign of 1896” in Journal of Politics, Volume 15, Number 1, 
February 1953. 
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Court”. The Supreme Court and such other courts as the ‘‘Cong- 
Tess may ordain and establish’’ are concerned with the administra- 
tion in regard to offences against federal laws only; jurisdiction 
over offences against state laws are exclusively within the competence 
of the state courts with a State Supreme Court at the apex. There 
is not so much logic as there is emotion behind this provision, 
*‘So far as the Constitution is Concerned, Congress might have 
refrained from establishing federal courts inferior to the Supreme 
‘Court and designated the state courts alone for that purpose. 
Because of State jealousy of the new Federal Government, many 
members of the Congress of 1789 considered inferior federal courts 
not only not necessary but a positive menace to state power and 
prestige. . . .However the nationa?ist influence in the Congress was 
strong enough to get established separate inferior courts at the price 
of reducing their original jurisdiction to a minimum and leaving the 
rest of it to the state courts even in federal cases.” ‘The State 
Supreme Courts are now final courts in regard to adjudication on 
state laws and when they decide cases in respect of claims on the 
Federation, an Act of 1913 vests jurisdiction in the Federal Supreme 
Court to hear all appeals against such decisions. This is statutory 
recognition of a power claimed by Chief Justice Marshall in 1821.2 
Both the citizens and the governments are in difficulty to know what 
exactly the situation of law is in a particular set of circumstances. 
‘T'he present position is that even though the Federal Supreme 
Court is the highest court of justice in the United States, its 
original jurisdiction is confined to cases described in the Constitu- 
tion but its appellate jurisdiction can be regulated by» Congressional 
laws and statutes. The Congress, however, cannot extend its 
original jurisdiction as was decided by Chief Justice Marshall in 
Marbury’s case by declaring the relevant partions of the Judicature 
Act of 1789 ultra vires of the Constitution. 


The Indian Union has gone over to the other extreme by 
centralising judicial administration at the highest levels. There 
is one common system of administration of justice for the Union 
and the powers in regard to the structure of the judiciary have 
‘Deen divided between the Union Parliament and the State Legis- 


1 Binkley and Moos, A Grammar of American Politics, p. 501. 
2 Cohens vs. Virginia (1821). 
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latures. Items 77 and 78 of the Union List vest powers in regard 
to “constitution, organisation, jurisdiction and powers of the 
Supreme Court (including contempt of such Court)?’ and ‘‘consti- 
tution and organisation of the High Courts” in the Union Parlia- 
ment, whereas State Legislatures have powers of “administration. 
of justice: constitution, organisation of all courts except the Sup- 
reme Court and the High Court’ which is item 3 of the State 
List. The High Courts are the highest courts of justice within a 
State and they exercise appellate jurisdiction in civil and criminal 
cases arising out of both State and Union laws as tried by the 
subordinate judiciary. Their original jurisdiction is very much 
limited and most of it arises out of their powers as defined in 
Article 226 of the Constitution which authorises them to issue 
the prerogative writs both for purposes of enforcement of funda- 
mental rights and otherwise. The High Courts are neither State 
Courts nor Union Courts; they have duties in each sphere and 
appeals from their judgments both in respect of original and 
appellate jurisdiction in civil, criminal and constitutional matters 
lie to the Supreme Court of India under conditions specified in 
the Constitution and laws made by Parliament. And all cases 
in which a substantial question of law as to the interpretation of 
the Constitution is involved and a certificate to that effect is given. 
by either the appropriate High Court or by the Supreme Court 
itself can go on appeal to the latter court. The principle under- 
lying admissibility of an appeal in a criminal case is that a person 
sentenced to death must have at least two courts to review his 
conviction; in other words, if a person acquitted in a lower court. 
is sentenced to death on appeal to the High Court, he has a right 
of appeal to the Supreme Court. But in civil cases, only claims. 
of a value exceeding twenty thousand rupees can come on appeal. 
to the Supreme Court. Despite these limitations, there is possi- 
bility of an extensive enlargement of its jurisdiction either by a 
law made by Parliament or by the Supreme Court itself, when 
it gives a certificate that ‘‘the case is a fit one for appéal”.3 There: 
is thus complete integration of judicial administration in India. 
It is true that the subordinate judiciary is under the legislative 
competence of the state legislatures but powers in this regard cexer- 
cisable by the state governments are exercised in consultation. 


1 Articles 138, 133 (1) (c) and 134 (1) (c). 
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with the High Courts which are under the Union Parliament. 
There is thus no possibility of any conflict between the Union and 
the States in thc judicial sphere and the prevailing spirit of co-ope- 
ration and significance of this integration became very much evi- 
dent when the Chief Justices of the High Courts started meeting in 
periodical conferences under the chairmanship of the Chief Justice 
of India. 

Germany has evolved a compromise between the systems 
prevalent in the United States and the Indian Union. There is 
neither complcte duality as in the former nor is there full integra- 
tion of the Indian type. ‘The question had come up for discussion 
in the Weimar Assembly and there was an attempt for federalising 
the entire judicial machinery; but the advocates of state rights 
were unwilling to hand over the judicial administration of the 
Laender to the Reich and the resultant cofmpromise was embodied 
in Article 103 of the Constitution which read, ““The ordinary 
administration of justice is exercised by the Reich Supreme Court 
and the courts of States.” ‘This had the effect of leaving the entire 
Judicial machinery under the Laender administrations and the 
Reich had only the power of settling their procedure and provid- 
ing for an Appellate Supreme Court. Land laws as well as the 
Reich laws were the subjects of jurisdiction of Laender courts. 
Besides, there was the Court of State (Staatsgerichthof) at the 
federal level which was constituted by the Reich and whose juris- 
diction was wide enough to embrace all legal, political and terri- 
torial disputes between the Reich and the Laender gnd among the 
Laender inter se. This jurisdiction could be ousted in cases of 
constitutional conflicts within a State and of disputes regarding 
the maladministration of the Reich laws by the Laender in case the 
statutes concerned had provided for some other courts to take 
up these cases. In fact, there were a number of these specialised 
courts like the Finance Court, Economic Court, Private Insurance 
Court, Settlement Court and the Public Assistance Court. These 
were entirely federal in character, though their competence extended 
to matters within the Laender administration. ‘These instrumenta- 
lities served as subterfuges for restricting the jurisdiction of the 
State Courts and transferring these specialised functions to separate 
Courts under the control of the Reich. In ordinary civil and 
criminal justice, federal laws were administered by the state courts 
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and the Supreme Court as the highest court of the Reich helped in 
establishing uniformity in judicial administration through exercise 
of its appellate jurisdiction. In strictly federal matters like judicial 
review, it had its original as well as appellate jurisdiction. The 
same system is prevailing under the Basic Law. “Judicial authority 
is vested in the Judges; it is exercised by the Federal Constitutional 
Court, by the Federal Supreme Court, by the federal courts provi- 
ded for in the Basic Law and by the courts of the Laender.”’* The 
crux of judicial administration lies in the state courts which are 
subject to Laender legislative authority. The Constitutional Court 
{Bundesverfassungsgericht) replaces the Court of State with rede- 
fined jurisdiction including judigial review and the Supreme Court 
is intended for the “‘maintenance of the unity of federal law” and 
“uniformity of the administration of justice by the high federal 
courts”.? Its appellate jurisdiction over the state courts is there- 
fore very much restricted; in fact, this is shared by all other federal 
courts.’ The Constitutional Court functions as the highest court 
of justice on all questions arising by or under the Basic Law, In 
this respect, it is the Constitutional Court which stands on a par 
with the Supreme Courts of the United States and of India. The 
Indian Supreme Court combines the jurisdictions of both the 
German Constitutional Court and the Federal Supreme Court of 
the West German Federal Republic. 


In regard to ultimate control of judicial administration there are 
Departments of Justice in all countries; in India, this power is exer- 
cised by the Ministry of Law and the Ministry of Home Affairs. The 
Attorney General of the United States controls the federal Attorneys 
throughout the country and works as the supreme Prosecutor of the 
land. Criminal cases gre initiated through his department and he 
looks to the legal representation of the government before the courts 
of law. He has no control over the judicial machinery nor does he 
play any part in securing legislation relating to judicial administra- 
tion. He has criminal investigation under his control and this, to- 
gether with his control over prosecutions, makes him a formidable 
criminal authority. The judiciary is completely independent of 
the Ministry of Justice. The situation is different in India. The 


1 Article 92 of the Basic Law. 
2 Article 95 (1) (2). 
3 Article 99. 
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Ministry of Law has the business of securing legislation for the 
judiciary. Criminal Law and the Codes of Civil and Criminal 
Procedure are in the Concurrent List and as such are within the 
competence of both the Parliament and the State Legislatures. 
The Union Minister of Law looks to such legislations in the 
Parliament and there has been a convention of the Parliament 
being the sole authority for legislations of this category as applied 
to the higher courts of justice. Appointment, transfer and removal 
of Judges are handled by the Ministry of Home Affairs, though it 
has no control over these matters and the courts are not under the 
instructions of the Home Minister. This Ministry is in charge of 
Central Information Bureau (C. 1. B.) which deals with criminal 
investigation specially in regard to offences against the State. 
‘There is also an Attorney General of India to act as the principal 
legal adviser of the Government of India and to represent them 
before courts of law. He is almost like a Minister in status. He 
is appointed by the President and he holds office during the 
President’s pleasure. He has the right of appearance and address 
before both Houses of Parliament and their Committees. He has 
much in common with his counterpart in the United States, though 
he does not head the Ministry of Justice. 

But in Germany, the Minister of Justice is really the Minister 
in charge of judicial administration. In the Weimar Republic, 
he had a personal role in the selection of judges and he had also 
the power of issuing instructions to the courts despite the fact that 
the Constitution had declared the Judges subject only to law and 
their conscience. This had the effect of subordinating the judi- 
ciary to the whims of the cxecutive and subverting the rechtstaat 
which was the ultimate goal. The Basic Law has somewhat 
curtailed the powers of the Minister of Justice by associating the 
Land Ministers of Justice and some memblérs elected by the Bundes- 
tag in matters of appointment of federal judges and by transferring 
disciplinary powers to the courts of law. This is likely to have the 
effect of making the judges “independent and subject only to the 
law’’ more than what it was in the Weimar Republic. Otherwise, 
“the Minister of Justice is a member of the Cabinet and thus closely 
associated with the policies of the Government. He is the liaison 


1'T'he duties of the Attorney General of India have been defined by the 
President in his notification No. F 43/50 C, dated January 26, 1950. 
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officer between the Courts and the Administration. The doctrine 
of Separation of Powers has never in continental countries been 
pushed to the extent of making the judicial department a distinct 
department of government. It is simply a branch of the executive. 
The Ministry of Justice is thus not only judicial but an executive 
department of government.”’# 


The quality of judicial administration depends upon the 
extent of independence and immunity enjoyed by the Judges on 
the Bench. This depends principally upon three factors, namely, 
the mode of their appointment, procedure of removal, and tenure 
of office. Integrity of their character is further ensured by allow- 
ing them a substantially high salary and removing the possibility 
of any variation in the scales of their salary, allowances and other 
privileges during the incumbency of an individual in office. As 
to the method of appointment, it is practically accepted as a rule 
that the Judges should be appointed by the Head of the State in 
co-operation with either the legislature or such other outside 
authorities as would limit his discretion to a considerable extent; 
the Head of the State should have no unfettered discretion to 
appoint whomsoever he liked without taking into account some 
material and decisive factors into consideration. In some of the 
States of the United States, judges are still elected by the people 
and this is regarded as an obnoxious procedure. Elected judges 
will develop a tendency of executing their sacred trust in a manner 
as would make them acceptable to their electorate and this will 
have the effect of making them as much brokers of popular favour 
as politicians are. This is an unhealthy feature of any judiciary 
whose primary responsibility lies in securing justice to the aggri- 
eved party without any regard for favour or frown from any 
quarter. Election will bring into the judicial administration the 
same undesirable phenomena of party domination and interes= 
tedness as characterise executive government in modern times. If 
proper methods of appointment ensure discovery of suitable men 
for the Bench, security of tenure encourages them to remain good 
throughout. They should not depend upon any outside evaluation 
of the quality of their work which would produce personal 
consequences on them. This is what distinguishes judicial officers 


1 W. Seagle, Essay on “‘Administration of Justice” in the Encyclopaedia 
of Social Sciences, Volume VIII, p. 517. 
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from administrative officials. The latter are members of a hierar- 
chical system and in every step there are agencies charged with 
the duty of issuing orders to and measuring the work of their 
subordinates. Promotion and demotion in public services depend 
essentially on value-judgments of these official superiors. The 
members of the judiciary are subordinate to none; they accept 
no orders and submit to no superior. The only subordination 
that the “judge knows in his official capacity is that which he owes 
to the existing body of legal doctrines enunciated by his brethren 
past and present on the Bench and the legislative enactments of 
the King in Parliament.” 


Independence of the judiciary is desirable not so much because 
people want to treat them as favoured members of public services; 
it is essential for maintaining purity of justice in the social system 
and enabling them to earn public confidence in the administration 
of justice. As Graham Wallas says, ‘The psychological fact 
behind the principle of independence is not the immediate reaction 
of feeling in a man whose impulses are obstructed but the perma- 
nent result in his conduct of the destruction of some impulses and 
the encouragement of others. We make a judge independent 
not in order to spare him personal humiliation but in order that 
‘certain motives shall not and certain other motives shall direct 
his official conduct.”? ‘This independence is best secured by per- 
mitting a tenure of office during good behaviour, and making 
removal as dificult as is possible, to eliminate the suspicion of 
unnecessary interference by any single person or group of persons. 
Questions of promotion and demotion should not affect members 
of the Bench and once appointed, they should be entitled to same 
Pay, pension and privileges as were admissible to them at the time 
of appointment. They should also be,granted immunity from 
public criticism in the press, platform and legislatures and the 
instruments of protection should be wielded not by an external 
agency but by the courts themselves. This is in practice the power 
of contempt of court. 

In England, the judges were and continue to be the Queen’s 
Judges and they administer Queen’s justice. ‘The Lords of Appeal 


1 W. A. Robson, Justice and Administrative Law, p. 42. 
2 Graham Wallas, Our Social Heritage, p. 1 
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in Ordinary, members of the Judicial Committee of the Privy 
Council and Judges of the Courts of Appeal and of the High Court 
of Justice are appointed by Her Majesty on the advice of the Prime 
Minister and all others of the subordinate judiciary are appointed 
by her on the advice of the Lord Chancellor. There has almost 
been a convention that persons who work as legal advisers of the 
Crown in their capacity as Attorney General, Solicitor General 
and Lord Chancellor are often appointed to the higher Judge- 
ships and the Lord Chancellor aspires for the position of the Lord 
Chief Justice. These functionaries are better known to the govern- 
ment of the day and there can be no question as to their suitability 
for these offices. But they are after all political individuals and 
nothing prejudices impartiality of a person more than his previous 
political affiliations. This convention is often criticised on mora} 
grounds. Judges of the highest courts hold office during good 
behaviour and this was secured by the Act of Settlement (1701). 
A Judge guilty of misconduct or bad behaviour can be removed 
only when a joint address is presented by both Houses of Parlia- 
ment to the Crown recommending his removal and this has been 
very rarely brought into use. This is an indirect method of impea- 
chment and the Crown decision is subject to the opinion of the 
Parliament. There can be very little scope for suspicion of political 
bias in such an address; for the House of Lords is an independent 
body not under the whip of any political party and as it contains 
a number of highest judicial personalities, the chamber is not 
expected to lightly associate itself with the Commons, assuming it 
for a fact that trie latter has been swayed by political considerations. 
The Judges in England have practically life-tenure and they retire 
with full pay as their pension. 


There is much larger possibility of political considerations 
influencing the procedure of appointment and removal of Judges 
in the United States. Powers of judicial appointment are shared 
by the President and the Senate and every Presidential nominee 
must be ratified by the Senate before he is appointed to the post. 
This has subjected nominations by President to Senatorial courtesy 
and experience has shown that many extraneous factors other 
than suitability and personal qualifications influence the Senators 
in recommending candidates for nomination and in obstructing 
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ratification by the Senate.3 Even politics of persons are weighed 
before appointment and there are scholars who argue that in view 
of the right of judicial review being exercised by the American 
judiciary, it is desirable to judge the social philosophy of a person 
before he is raised to the Bench. Criticisms are often heard that: 
the Supreme Court at times behaves almost like the Third House 
of the Congress but this is inevitable if politicians are made judges. 
The American judges do not and are not expected to exhibit the: 
same amount of impartiality as their English brethren and they 
are more often statesmen than adjudicators. While appointing 
Oliver Wendell Holmes, one of the most distinguished Judges of 
the country, to the Supreme Court, President Thoedore Roosevelt 
said, “I should like to know that Judge Holmes was in entire 
sympathy with our views, that is with your views and mine. . .before: 
I would feel justified in appointing him. . . I should hold myself 
as guilty of an irreparable wrong to the nation, if I should put in 
his place any man who was not absolutely sane and sound on the 
great national policies for which we stand in the public.”? But 
such a partisan approach does not always find approbation with. 
American public opinion. A popular President like Franklin 
Delano Roosevelt, even after finding that his entire New Deal 
Programme was frustrated by adverse judgments of the Supreme: 
Court, could not carry through his Reorganisation of the Supreme 
Court Plan in 1937 and when the proposals were published, not 
only the Senate but the entire country accused him of an attempt 
to “pack” the Court with partisans. 


The procedure of removal through impeachment leaves another 
door open for political manoeuvre, It might be a different facet 
of the English system of joint address; but while in England the 
use of the Joint Address has been a rare,event, impeachment has. 
been more frequently invoked in the United States and not unoften 
it has been actuated by political motives. The notable case 
of an attempt for impeachment of a Supreme Court Judge was in 
1804 when the Jeffersonian Republicans started proceedings 


1 Confirmation of Mr. Justice Earl Warren as Chief Justice was delayed 
by more than six months for reasons which are not strictly judicial. This 
had been a subject for bitter criticism both in the Congress and in the country 
(March 1954). 


2 Quoted in Binkley and Moos, op. cit., pe 503. 
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against Samuel Chase as a prelude to the subsequent contemplated 
impeachment of Chief Justice John Marshall and it was good for 
the judicial history of the United States that the attempt failed. 
No other Supreme Court Judge has been impeached thereafter. 
There have been several instances of impeachment of federal judges 
and apprehending that political bias might have been playing a 
part in these processes, the House of Representatives on the re- 
commendation of its Judiciary Committee had in 1946 passed a 
resolution recommending establishment of separate courts for this 
purpose but this was rejected by the Senate which presumably 
feared Joss of its own prestige. The peculiar province of the judi- 
ciary in the United States makes the Judges adjudicators in most 
frankly political controversies ang if finality of judgment in political 
disputes is vested in the courts and not in political organs like the 
Congress or the President, the inescapable consequences are the 
predominance of the judicial organ and intrusion of politics into 
the secluded judicial arena. Popular upheavals against the judi- 
ciary in 1857, 1896 and 1935 are characteristic of American 
politics without any parallel elsewhere in the world. 


‘To some extent, Germany adopts the United States tradition, 
In the Weimar Republic, the most outstanding organ was the 
Court of State whose functions included adjudication of such dis- 
putes between the Reich and the Laender as were essentially poli- 
tical and this was a part of the province of the Supreme Courts in 
‘other federal states. It could also entertain proceedings of impea- 
chment against the Reich President, Chancellor and other 
Ministers for criminal violation of the Constitution or of the laws 
of the Reich. Its functions were partly judicial and partly admi- 
nistrative and as such it consisted of seven Judges including a 
President, who was the Chicf Justice of the Supreme Court ex- 
officio. Of the six other Judges, three were appointed from the 
Supreme Court and three others were from the Chief Administrative 
Courts of Prussia, Bavaria and Saxony. “In this Court, the 
Constitution added to its statesmen in Parliament and the Cabinet 
one more group entrusted with high decisions which, though 
couched in judicial form, were indubitably super-legislative.’”’ This 
was thus essentially a political organ and as the Judges were 


1 Herman Finer, Theory and Practice of Modern Government, p- 199. 
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Drought from the Supreme Court, politics played a part in their 
appointment for they were elected by the Reichstag and the 
Reichsrat. The nature of duties entrusted to this Court is evident 
from the judgment pronounced by it in favour of Prussia, when the 
Government of that State appealed in 1932 against its arbitrary 
dismissal by the Reich Government of von Papen and helplessness 
awas exposed when it could not enforce its own judgment. 


The Basic Law made no improvement in the position. The 
Federal Constitutional Court is the direct successor of the Court 
‘of State and its functions include interpretation of the Basic Law 
and adjudication on incompatibility of federal and Land laws bet- 
ween themselves and with the Basic Law. The Judges of this 
important Court are partly judicial and partly political. Its 
constitution is determined by a federal law but it consists of federal 
Judges and twenty-four other members, half of whom are elected 
by the Bundestag and the other half by the Bundesrat. These 
are political organs and it is most likely that their choice will not 
be immune from political bias. The powers vested in this Court 
include decisions on constitutionality or otherwise of political 
parties, relation between international law and federal law and 
complaints of violation of human and constitutional rights by 
public authorities; in addition, this is the Court for hearing elec- 
tion disputes. All these powers are defined in the Basic Law and 
in the Federal Act passed by the Federal Parliament on the 12th 
March, 1951 for constituting the .Court. ‘These are matters of 
very great political significance and a political party with a pre- 
dominant majority in the legislative chambers can hardly resist 
the temptation of so constituting this important judicial organ 
as would ensure favourab]e treatment of sf own points of view. 
The very first case that it had to take up, namely, the complaint of 
the Social Democratic Party against West Germany’s membership 
of the European Defence Community and consequent rearmament, 
was in reality a political dispute and the proper forum for its settle- 
ment was the Federal Parliament and not a Court of law. Like- 
wise the Court was called upon in 1954 to adjudicate upon the 
1egality of the continuance of the Communist Party as one of the 
political parties of West Germany. Other Federal Judges including 
those of the Federal Supreme Court are formally appointed by the 
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Federal President on the basis of a selection made jointly by the 
Minister of Justice and a Committee consisting of all the Land 
Ministers of Justice and as many others elected by the Bundestag. 
All of them are holders of political positions and bound by party 
ties and in absence of any reasonable criteria of selection, their 
choice would also be political in character. Thus no attempt 
has been made to exclude politics from the sphere of judicial 
appointments. 


The procedure of removal is, however, more satisfactory for 
maintaining independence and integrity of the judges and is some=~ 
what superior to the American system. Judges are independent 
and if they were to be dismissed or otherwise punished, this can 
be done only with the opinion of a court. This general principle 
is to be followed by both the Federation and the Laender in res- 
pectof judges appointed by them. In case of federal judges violating 
the Basic Law or constitutional order of a Land, the procedure of 
impeachment has been combined with adjudication by the 
Constitutional Court. On the proposal of the Bundestag, the 
Constitutional Court may by two-third majority decide whether 
a judge is to be retired, dismissed or transferred to another office. 
The final order shall, however, be issued by the Federal President 
obviously in consultation with the Minister of Justice who shall 
countersign that order. So many safeguards for removal or for 
any other punishment are bound to make the judges more 
independent in the discharge of their duties, even in complete 
disregard of political factors that had influenced their appointment. 
German Judgé6s are famous for their juristic attainment and formal 
arrangements for keeping them in an independent status are 
adequate to enable them to establish high traditions of judicial 
integrity. 


The highest court in India is called the Supreme Court; this 
is also the Federal Court of the Indian Union. It has a total 
strength of fourteen Judges excluding the Chief Justice. The 
number was raised from 7 to 10 by the Supreme Court (Number 
of Judges) Act, 1956 which received the President's assent on 
September 16, 1956 and further raised to 14 in 1960. Next in 
the judicial hierarchy are the State High Courts. They have no 
fixed number of Judges under the Constitution; their strength 
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is determined by an order made by the President under Article 
216 and such an order issued on the 28th - November, 1951 made 
Calcutta and Allahabad High Court Benches the biggest with 
twenty judges each. Later the number increased and at Allahabad 
there are 26 Judges at present. 

The Judges of the Supreme Court are appointed by the Presi- 
dent of India in consultation with such of the Judges of the Supreme 
Court and of the State High Courts as he deems necessary and for 
appointing a Puisne Judge, he must also consult with the Chief 
Justice of India. A person in order to be eligible for appointment 
as a Judge of the Supreme Court must possess one of the quali- 
fications laid down in the Congtitution. He must either have 
served as a Judge of a State High Court for not less than five years 
or worked as an Advocate for ten years or must be a distinguished 
jurist in the opinion of the President. The Constitution does not 
make it obligatory for the President to consult with any one of his 
Ministers and as the appointments are to be made by warrant 
under his hand and seal, personal knowledge of the appointment 
is sure to prevail. It is not one of those functions of the Presidént 
which are to be transacted by the Government of India in his 
name by the authentication of the instrument in a manner prescribed 
in the Rules of Business. Probably he will be guided by Ministerial 
advice as in all other cases and it is interesting to speculate as to 
what the ultimate decision will be when in course of consultation 
with the persons named in the Constitution, he selects a man who 
is persona non grata with the Cabinet. The opinion of the judicial 
advisers will most likely prevail and as such there is very much less 
likelihood of any political factor influencing the President’s judg- 
ment. 

There has been a violent convulsion in Indian thinking about 
the credentials of a person for appointment as a Judge of the Supreme 
Court both by their judgment in the case Golakhnath and another 
vs. the State of the Punjab (1967) and by the resignation in 1967 
of Sri Kotha Subba Rao, the Chief Justice of India to contest 
the election to the office of the President of India. The judgment 
in the concerned case related to the Constitution (Seventeenth 
Amendment) Act, 1964 and the power of the Parliament to amend 


1 On this point see the Law Commission’s Report, 1958-59. 
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the Constitution in regard to Part III dealing with Fundamental 
Rights. The Supreme Court by a majority of six to five decided 
that Parliament is not competent to amend the Fundamental Rights 
in accordance with the procedure prescribed in Article 368 of the 
Constitution and as such, all social and economic legislations enacted 
since 1951 on the strength of the Constitution (First, Fourth and 
Seventeenth Amendments) Acts were likely to be ultra vires but for 
the fact that the Supreme Court did not go so far in order not to 
create difficulties in the way of economic and social reforms intro- 
duced hitherto, though the Court warned Parliament of their right 
to declare all legislations and amendments in this field inoperative 
in the future. This judgment revealed the wide gap that existed 
in the social philosophy of the Supreme Court and the Parliament 
and many people began asking if judicial appointments should not 
be made after carefully screening the social and political views of 
a person. Similarly after the resignation of Sri Kotha Subba Rao, 
it was asked if a Judge could be allowed to think of entering the 
arena of controversial politics before his retirement or resignation 
and the fact of Sri Rao’s resignation from office just before he filed 
nomination for election, did not satisfy the constitutional purists 
that he should even express his willingness to participate in politics 
while still continuing in the Bench. These two events might 
hereafter introduce political considerations as in the United States 
into the sphere of high judicial appointments. 


But while defining the qualifications and previous experience 
of eligibility, a Jnophole has been left for discretionary appointment; 
for there can hardly be a measurable yardstick for determining a 
‘distinguished jurist”. Even if such a man could be found, it is 
doubtful if he would be. viable with those other Judges who have 
been recruited from the Bench and the Bar. For the present, these 
issues are of no significance as the present members of the Bench 
of the Supreme Court have all been promoted from the State High 
Courts and there has as yet been no direct appointment to that 
Bench either from amongst the members of the Bar or ‘‘disting- 
uvished jurists”, 


A Judge of the Supreme Court of India holds office till he 
attains the age of sixty-five or during good behaviour. He may, 
however, resign this office or may be removed by an order of the 
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President passed after an Address from each House of Parliament 
has been presented to him. ‘This Address must be supported by 
a majority of members of each House and by a majority of not less 
than two-third of the members present and voting. Removal can 
be prayed for only in case of proved misbehaviour or incapacity. 
This provision is an imitation of the British system and it falls. 
short of both the American and German systems. In the United 
States, the Congress itself pronounces decisive verdict through 
impeachment and the Judge is removed from office. In West 
Germany, the Bundestag proposes, the Constitutional Court decides 
and the President enforces the order of removal. But in India, the 
Parliament proposes and the President disposes, though ‘‘proved 
misbehaviour” leaves open a possibility of an earlier investigation 
either by a judicial tribunal or by a Parliamentary Committee as 
regulated by Parliament by law.3 ‘The British practice is not suit- 
able for a country with an elective second chamber. The two 
chambers of the Indian Parliament will most likely represent the 
same party complexion and once a Government having also a 
majority in the Rajya Sabha, as at present, decides to removea Judge 
from the Bench for his misbehaviour or incapacity through inspired 
investigation, the Constitution grants no security of tenure to the 
judiciary. It is true that the President has the last word in such 
a proceeding but it is also not expected that he will start a conflict 
with his Government on a personal issue. The Joint Address might 
have been suitable for England with a peculiarly constituted House 
of Lords; it is not desirable for India with an elected Rajya Sabha. 
As there has been no occasion for experimenting with this provi- 
sion, the Parliament has not yet enacted the necessary law for the 
purpose. But the very likelihood that judgments consecutively 
unfavourable to the Government points of view might invite personal 
penalties on the Judge is obnoxious to judicial independence and 
neutrality. For, as Professor Robson says, ‘‘In so far as the ulti- 
mate possibility of dismissal induces the administrator to take into 
consideration the will of his superiors in deciding a question, it is 
important. ...The administrator continues to fulfil his functions 
only in so long as his activities in general please or at any rate do 


1 A Bill was introduced in the ‘Third Parliament in 1966 in this regard 
makirg provision for judicial investigation of the charges against a Judge. 
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not actively displease some one in authority above him. This is not 
the case with the holder of a judicial office, who can displease an 
indefinite number of persons indefinite number of times without 
any personal consequences ensuing to himself... .Thus in so far 
.as it produces psychological effects in regard to the making of 
decisions, it is clear that the independence of the Judge from control 
in his official duties does have definite results.” 


This is rather unfair for the Judges themselves; for under the 
‘Constitution, the Supreme Court has been given a role in the 
executive government of the country and in many of these cases 
the Judges might be called upon to express an opinion on essentially 
political issues. The Supreme Court of the United States took an 
attitude that it will not furnish any advisory opinion to the execu- 
tive and it will not pronounce any opinion otherwise than in the 
form of a decision on a case heard by it. The Supreme Court 
refused to oblige even President Washington when he had referred 
a number of issues to them in respect of treaty rights with France 
and since then the Court refuses to render advisory opinion. As 
Justice Frankfurter writes, “The Court can deal only with concrete 
litigation. Its judgment upon a constitutional issue can be invoked 
‘only when inextricably entangled with a living and ripe law-suit. 
In lawyers’ language, the Court merely enforces a legal right.”? 
Had such advisory opinion been available, a considerable volume 
of controversy as to Judicial Review could have been avoided but 
the Court sticks to its judicial power only and that again in regard 
‘to a “‘case or controversy” and refuses to associate itself with any 
other activity. But in India, the Constitution in Article 143 
“authorises the President to obtain the opinion of the Supreme Court 
on “a question of law or fact” which is of such public importance 
that it is expedient to consult them and the Article also empowers 
the Supreme Court to report its opinion to him “after such hearing 
as it thinks fit.”? Treaties made with the princely states at the 
time of merger and integration are excluded from the Court’s 


1 W. A. Robson, op. cit., p. 44. 

2 F. Frankfurter, Essay on “Supreme Court of the United States” in 
Encyclopaedia of Social Sciences, Volume XIV, p. 474. ¥ 

3 Such a reference was made in 1951 regarding the validity of the Delhi 
Laws Act, 1912, in 1958 regarding the cosntitutionality of the Kerala Educa- 


tion Bill, 1957 and in 1965 about the privileges of the Members of Parliament 
-and the State Legislatures, 
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{gudicial jurisdiction under Article 131 but still then, the Court is 
empowered elsewhere to render its opinion on any dispute relating 
to them. The Judges can also be employed for “‘performance of 
such other functions’? as are delegated by the President and for this 
purpose, they are entitled to travelling allowances and special pay. 
In addition to these non-judicial activities, the Court may also 
be involved in political controversies through its judicial or seémi- 
judicial function of judicial review of legislations, enforcement of 
fundamental rights, adjudication of disputes between the Union and 
the States and the like. When Judges are called upon to perform 
such miscellaneous duties as would interfere with their neutrality, 
they should have been given greater security of tenure than what 
the Constitution provides.’ Theopsychological reactions of a Judge 
to a threat of removal can be better realised when it is remem- 
bered that a Judge who has sat on the Bench of the Supreme Court 
is unable to practise before any Court or to plead before any 
authority within the territory of India. A Judge well-inclined 
towards Government has a world of favours to win; he might be 
recalled to duty on the Bench after retirement ;? he may be sent 
as Governor of any State and may also be utilised as Chairman 
or member of scores of committees and commissions appointed 
from time to time. Most of the retired Judges have been so used 
with only a few exceptions. But a Judge who makes himself 
undesirable in the eyes of Government may just be allowed to 
retire without any subsequent employment or even may be pre- 
maturely removed and thrown into private life without a pension 
in some cases and without even a scope for making honest use of 
his legal training for earning his livelihood. If these arguments 
are true of the Judges of the Supreme Court, they are more true 
of those of the State High Courts. They have one more chance 
for promotion and one more liability for punishment than their 
colleagues on the superior Bench. A High Court Judge can be 
appointed temporarily as an Ad Hoc Judge of the Supreme Court 
‘or permanently promoted to that Bench. In most cases, this is 
4 D of the Second Schedule to the Constitution of India, Sections 
ur cf Lok Sabha Debates, Vol. IT No, 1, March 14, 1955, pp. 2003 and 


following. 
3 Article 128. 
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ardently coveted. The age of retirement of a High Court Judge is 
sixty-two years only as against sixty-five years in the case of those 
of the Supreme Court and a promotion to the higher Court leng- 
thens the period of office for three more years with a higher salary 
and bigger status. A High Court Judge is liable to transfer from 
one court to another and as all Courts are not equally prominent 
in the public eye and as all places in the country are not equally 
healthy or important, transfers to inconvenient situations are dread- 
ed by all public servants. The President has the power of transfer 
and he shall consult with only the Chief Justice of India before 
issuing such an order. 

Thus the Indian Judiciary in the highest courts of the land 
have not been so well-protected’ against temptations and allure- 
ments or threats of punishment as will eliminate all possibilities of 
considerations of personal career in the discharge of their duties. 
Rewards are as great as the punishments are severe and with all 
the human frailties before one’s eye, one cannot reasonably be 
assured of judicial independence and integrity. But the con- 
ventions and traditions set by the courts of law in India before 
and after the inauguration of the Republic have been quite assuring. 
They have so scrupulously maintained an attitude of independence 
that a series of judgments delivered on the rights of the citizens 
put the Government of the day in a tight corner and they could 
escape out of it only by amending the relevant Articles of, the 
Constitution. High traditions of neutrality, independence and in- 
tegrity of the British judges were carried over to the Indian Judiciary 
by the British personnel who had hitherto manned most of them 
and the legacy left behind by them continues untarnished despite 
fundamental changes in the political and constitutional framework 
effected in the meanwhile. In the words of Dr. Rajendra Prasad, 
the former President of India, “The system of jurisprudence was 
a great gift of the British. We inherited that system and it is our 
duty and responsibility to carry forward this tradition and maintain 
it. I may say without fear of contradiction that all our High. 
Courts maintained a standard of justice, a standard of fair-play 
and a standard of dispensing justice without fear or favour.” 

1 Address to the judges and lawyers of the High Court of Allahabad, 


published in The Hindustan Times, Overseas Weekly Edition of February 11, 
1954. 
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THE PROBLEM OF JUDICIAL REVIEW 


Judicial Review is the corner-stone of constitutionalism, which 
otherwise means limited government. That absolute power 
breeds corruption and ends in tyranny has been sufficiently proved 
in course of evolution of political communities, and everywhere 
attempts have been made to erect institutional limitations on its 
exercise. When Sir Edward Coke upheld the superiority of the 
Common Law over laws made by the King and his Parliament, 
it was as much his intention to limit the claims for absolutism as 
it was of the exponents of natural law who sought to reduce the 
royal authority from the consent of the governed. The doctrines 
of common law and natural lav’ were formulated for attaining 
the same ends, though their subsequent evolution followed different 
channels. The ingenuity of Sir Francis Bacon had only misinter- 
preted the doctrine of natural law by attributing ‘“‘the dictates of 
right reason’”’ to the King of England. Beginning from England, 
where the quarrel began between the King and his Judges, pro- 
gress towards constitutionalism and limited government was made 
through conflicts either between the King and the Parliament 
or between him and the popular representatives and all such 
conflicts inevitably ended in the victory of the people. The 
Parliament started by repeating the British slogan “Redress of 
grievances must precede supply” and finally claimed the right of 
making all laws, voting all supplies, imposing all taxes and con- 
trolling all governments. Absolutism descended from the King 
on the Parliament which was sensitive enough not to recognise 
any authority superior to it. This claim of the Parliament suc- 
ceeded in England, where sovereignty resides in Parliament and 
the other two organs of government function within the limits set 
‘for them. But where the Parliament was not as strong and as 
wise as the British institution, ways and means were devised to 
prevent concentration of all authority in their hands. As such 
concentration leads to the loss of individual liberty, Montesquieu 
had hit upon the theory of separation of powers according to which 
division of powers was made synonymous with limitation of autho- 
rity. Judiciary wasraised to the status of the third organ of 
government and as their duty was to apply the laws made by 
the legislature to particular cases as detected by the executive in 
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most cases the Judges exercised jurisdiction over both these organs 
of Government. Judicial restraints were thereupon regarded as 
guarantees of constitutional government. There can be no grie- 
vances of Parliament against such restraints; for as Herbert Spencer 
had pointed out, #f divine right was bad for a King, it was worse 
for a Parliament and the doctrine of parliamentary omnicompe- 
tence was nothing other than another facet of the old discredited 
theory of Divine Right of Kingship. Spencer said, ‘‘There we 
come round again to the proposition that the assumed divine right 
of Parliaments and the implied divine right of majorities are 
superstitions . . . . Unrestricted power over subjects rationally as- 
cribed to the ruling man, when, he was held to be a deputy-God 
is now ascribed to the ruling body, the deputy-Godhood of which 
no body asserts. . . . The function of Liberalism of the past was 
that of putting a limit to the power of the King. The function of 
true Liberalism in future will be that of putting a limit to that of 
Parliaments.” . 


To make judicial restrictions effective, external limitations 
are prescribed and the judiciary is empowered to work as watch- 
dogs of their effectiveness. Territorial division of functions has 
brought federalism into existence and it presupposes delegated, 
defined and demarcated powers for the legislatures of both the 
Federation and of the units. Whatever may be the predilection of 
a legislature for exercising plenitude of powers, it is held within 
the limits set by the scheme of distribution of powers and if it dis- 
plays a tendency to go beyond it, the Judiciary must hold it in 
check by declaring all exercise of excess jurisdiction illegal. 
Another device for imposing external limitations is through separa- 
tion of powers. Each organ of government is assigned determined 
jurisdiction and each is to so conduct itself as to check the others 
and maintain constitutional balance. It does not, of course, rule 
out the possibility of rivalry for power and of frequent deadlocks 
but the theory squarely entertains it in view of its hope that while 
organs of government are engaged in mutual conflicts, the indivi- 
dual enjoys maximum liberty. Whether such conflicts are likely 
or not is another question but once spheres of authority are laid 
down, there must be some authority to guard against encroachments 


1 Quoted in George Catlin’s “Story of Political Philosophers”, pp. 408-9. 
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and resolve conflicts whenever necessary and this authority is vested 
in the judiciary. If limitations erected are to possess any signi- 
ficance, they must be codified and each share of authority must 
precisely know where its own jurisdiction ends and those of others 
begin. This means a written Constitution and every written 
constitution needs interpretation. It is true that all functionaries. 
engaged in operating the governmental system do more or less 
interpret the constitution but there is nothing very much objec- 
tionable in it. The constitution is meant to be worked out and 
it is expected that every one charged with the responsibility of 
its working must exercise his powers within the constitutional 
frontiers as are discernible to him. But wnen cnere are diverse 
interpretations of the same thipo, confusion emerges and there 
must be some final authority—preferably the highest Court of 
Justice in the land—whosce interpretation must ultimately prevail. 
A constitution with any one of these three features, namely, fede- 
ralism, separation of powers and a written Constitution, needs 
the judicial power for final determination of constitutional conflicts 
and where all the three are simultaneously present as in the United 
States, the Supreme Court naturally emerges as the final arbiter 
of all conceivable disputes under the Constitution. There may 
be historical or legal challenge against assumption of such 
arbitral authority by the Supreme Court but there is a logical 
necessity behind its position. That is why Hamilton said, “‘The' 
interpretation of laws is the proper and peculiar province of the 
courts. A constitution is in fact and must be regarded by the 
judges as a fundamental law. It therefore belongs to them to 
ascertain its meaning as well as the meaning of any particular act 
proceeding from the legislative body” If the judiciary can 
shoulder these responsibilities and render decisions on acrimonious 
political controversies of momentous %ignificance for the state, 
everything must be done to keep them above all influence from the 
other two organs and make them independent. This element of 
Montesquieu’s theory has found universal acceptance, though the 
executive and legislative organs could not be kept separate in 
parliamentary democracies. 


1 Alexander Hamilton, The Federalist (Everyman’s Edition) Numbe: 
LXXVIII, p. 397. : 
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Judicial Review is then the interposition of judicial restraints 
on other organs of government in respect of all their activities, 
no matter whether they pertain to legislation or administration. 
In imposing these restraints, it has normally the provisions of the 
constitution as interpreted by the court itself to guide it and any 
law enacted or any act performed which is in excess of assigned 
competence is declared illegal and ultra vires of the Constitu- 
tion. The Court has no power of enforcing this judgment of theirs 
against the government; for as Jennings says, ‘‘Force cannot be 
used against those who control force. A Government cannot 
coerce itself, though a Government can coerce one of its own 
members. The courts cannot control the Government. They 
can give verdicts or judgments against it but they have no force 
at their disposal save that controlled by the Government itself. 
Law may be able to prevent revolution against the Government, 
it cannot prevent revolution by the government.”’3 The court, 
even in spite of its power of judicial review for restraining an arbi- 
trary government or a thoughtless legislature, cannot do anything 
in case the judgments are ignored, save by refusing to apply the 
rejected law to cases brought before it in future. But such a 
desperate situation does hardly arise. No legislature can compel 
a Ministry to tender resignation simply by passing a vote of no- 
confidence against it; it can enforce its own resolution by refusing 
to make law or grant supplies to a government on which it has 
expressed its want of confidence. But sense of democratic recti- 
tude persuades such a Cabinet to tender resignation instead of 
precipitating a crisis. Likewise all legislatures and governments 
honour court decisions and they rarely choose to cross swords 
with the judiciary. Thus judicial restraints are quite effectively 
imposed through judicial review and as Professor E. S. Corwin 
defines, “Judicial Review is the power of courts to pass upon 
constitutionality of legislative acts which fall within their normal 
jurisdiction to enforce and the power to refuse to enforce such as 
they find to be unconstitutional and hence void.”2 


Ironically enough, judicial review had its origin in England 
where it does not prevail at present and its basic foundation lies 


1 Sir W. Ivor Jennings, Law and the Constitution. 


2 E. S. Corwin, Essay on “Judicial Review?” j ¥ 
Social Sciences, Volume VII, p. 457. in the Encyclopaedia ‘of 
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in the statement of Sir Edward Coke in Dr. Bonham’s case (1610) 
that ‘‘Common law will control acts of Parliament and sometimes 
adjudge them to be utterly void.” In the famous conflicts 
between King James I and his Chief Justice Coke as to the 
source and authority of common law, the latter had asserted 
that common law was in the custody of courts whose judges were 
in the possession of “‘artificial reason’ wherefrom common law 
sprang. He said, “God hath endowed His Majesty with excellent 
science and great endowments of nature; but His Majesty is not 
learned in the laws of his realm of England and causes which 
govern the life or inheritance or goods or fortunes of his subjects, 
are not to be decided by natural reason but by the artificial reason 
and judgment of the law, which law is an art which requires long 
study and experience before that a man can attain to the cognisance 
of it.”2 Powers of control and of pronouncement on viodability 
of parliamentary acts on the basis of common law were exercised 
by the judiciary which necessarily had the power of judicial review 
but mutual co-operation between the judges and Parliament to 
present a united front against Stuart absolutism ended in the ulti- 
mate victory of the Parliament and establishment of its superio- 
rity with the result that the judges were reduced to secondary 
position with the loss of that primary right of review of legislations 
which Coke had so ably claimed for them from King James 1. 
Judicial Review was claimed in a storm and it vanished ina 
greater storm and consequently England, where the first claim was 
made for it, remained without this power being vested in her 
judicial organ. 

The basic foundations of British jurisprudence were carried 
over to the United States and even before the Philadelphia Con- 
‘vention met, Alexander Hamilton and Johm Jay had argued before 
the courts of law in Virginia for declaring some acts of the state 
legislature uncorstitutionall That judicial review was known 
to the Fathers of the Constitution of the United States is unchal- 
lengable, though there is great divergence of opinion in that 
country today about the intention of the Convention for embody- 
ing it in the constitutional system. Corwin argues that statements 
made in the Convention and in course of the ratification proceedings 


1 Jbid., p. 458. 
2 Quoted in W. A. Robson's Justice and Administrative Law, p. 280. 
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in the state legislatures are clear evidences in support of the claim 
that they had consciously desired it for the Supreme Court and 
these evidences are reiterated in the Federalist papers. Professor 
Charles A. Beard had been able to find out that seventeen out of 
the twenty-five influential members of the Convention had spoken 
directly or indirectly in favour of judicial control and review and 
only one of these twenty-five members appeared to be against 
iti In fact, as Corwin said before the Senate Committee on 
Reorganisation of the Judiciary in 1937, “Those people who say 
that the framers intended it are talking nonsense; and the people 
who say they did not intend it are talking nonsense. There is 
evidence on both the sides.” Intentions apart, judicial review 
came to prevail in the United States because it was claimed by 
Chief Justice Marshall in his judgment in the case Marbury vs. 
Madison in 1803. 


Marshall was a Federalist in his political disposition and he 
was aware of Hamilton’s argument that “‘If there should happen 
an irreconcilable variance between the two, that which has the 
superior obligation and validity ought to be preferred to the statute, 
the intention of the people to the intention of their agents.” In 
refusing a writ of mandamus to Marbury in accordance with the 
Judiciary Act of 1789 which he declared unconstitutional, Chief 
Justice Marshall used a type of language indistinguishable from 
the tone of Hamilton’s statement; for he said, ‘‘Certainly all those 
who have framed written constitutions contemplate them as form- 
ing the fundamentally paramount law of the nation and conse- 
quently the thvory of every such government must be that an act 
of the legislature repugnant to the constitution is void” In 
justifying this power of judicial review, Chief Justice Marshall had 
argued that wherever there is a written constitution and such a 
constitution establishes governments and legislatures of limited 
powers as in a Federation and again, where the language used 
therein is so mandatory that it calls for enforcement of the pres- 
cribed limitations, it must be assumed that the mandate is vested 
in the courts for enforcing the limitations laid down and the Judges 


1 Charles A. Beard, The Supreme Court and the Constitution, pp. 63-4. 
2 Quoted in Finer’s Theory and Practice of Modern Government, p. 141n. 
$ Hamilton, op. cit. 

4 Marbury versus Madison (1803). 
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are bound by their oath to uphold the supremacy of the Constitu- 
tion, which is the first constituent of the “‘supreme law of the: 
land.” For ascertaining the exact significance of defined powers and 
extent of imposed limitations, the Supreme Court has brought 
into its own aid all rules and accepted formulae of interpretation 
and has at times employed broad or strict methods of construction 
of comprehensive phrases like the ‘‘commerce”, ‘‘general welfare” 

‘necessary and proper”, ‘‘power to tax”, “supreme law of the 
land’”’ clauses of the Constitution. In doing so, it has in course of 
time evolved the doctrine of “implied powers” which has the 
effect of enlarging the jurisdiction of the Federal Government. 
With changes in time, circumstances and consequent province of 
government, the Court has gone beyond narrow logic and has 
utilised contemporary experiences in order to make the Consti- 
tution framed in an era of laissez-faire and of conservative notions. 
of property adaptable to modern environments. Laws made in 
accordance with the Constitution must, within the prescribed and 
ascertained limits, conform to the circumstances of the period, for 
which they intended; for as O. W. Holmes said, “‘The life of the 
law has not been logic; it has been experience.” 


But all Courts have not been equally consistent in their 
approach towards contemporary problems and the various crises, 
developed as a result of certain decisions by the Supreme Court, 
have been the outcome of periodic divergence between public 
opinion and the Court opinion. Marshall’s Court was the base 
on which the tradition of the Supreme Court was established and 
all his pronouncements were the starting points of subsequent 
controversies. But the Dred Scott decision of 1857, the Income 
Tax decision of 1895 and the New Deal judgments of 1935 are the 
most remarkable instances of the Court running upstream against 
public sentiments. These were the occasions when the reputation 
of the Court had reached the lowest points and serious charges were 
levelled against its integrity and impartiality. Proposals for 
reform of the Court and its procedure and for evolving remedies 
by replacing or overriding judicial review have come into pro= 
minence whenever such a crisis has violently convulsed the public 
mind. | 


1 Quoted in Binkley and Moos, op- cit., p. 521. 
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What exactly is the problem in the United States ? Chief 
Justice Hughes had once said, “We are living under a Constitu- 
tion but the Constitution is what the Judges say it is.” The 
instrument of judicial review derives its sustenance from the doc- 
trine of the “supremacy of the Constitution” and as’ the Court 
makes much of this supremacy, it sometimes forgets that the Cons- 
titution was framed at a time under fundamentally different condi- 
tions and if it was to remain as a living and growing thing without 
violent modifications, the Court must adopt a liberal attitude in 
its construction. Similarly, the powers of the Congress and of the 
President were defined and divided when there was suspicion 
against a too strong central government and when social integ- 
ration and development had not rcached even a tithe of modern 
proportions; unless the Court reads into that scheme of distribution 
more than what it literally conveys, the Constitution would appear 
incongruous under the changed circumstances. In other words, 
an ancient document must be made modern with the help of the 
Supreme Court, as its amendment is slightly more difficult because 
of its extreme rigidity. The Judges hold office during good beha- 
viour and for life; they cannot be asked to retire unless they 
themselves choose to do so. Septa-and octa-genarians are not 
rare on the Bench of that Court and under Marshall’s dictum, 
a case where a Congressional statute is to be declared unconsti- 
tutional, a majority of the entire Bench must concur in the judg- 
ment. The composition and procedure of the Court vest enor- 
mous authority in men who had lived and imbibed their notions 
of life in an age which no longer existed and there is tremendous 
importance in the attitude of the marginal Judge whose opinion 
might turn the scales of justice altogether. ‘The Congress in per- 
petual dread of the Supreme Court cannot boldly undertake 
socially ameliorative measures and its enactments are more in the 
nature of provisional statutes awaiting judicial confirmation 
for their finality. This has the effect of raising tHe Supreme Court 
to the position of the Third House of Congress and making public 
life more legalistic than political. The Court has often behaved 
as a handmaid of property and its weight on the side of vested 
interests often operated against the welfare of the poorer sections 


1 Quoted in Finer’s op. cit., p. 145. 
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of the community. ‘“‘Due Process” clause of the Fifth and Four- 
teenth Amendments, which were intended to establish the Rule 
of Law and more specially to introduce uniformity of judicial pro- 
cedure, has been handled by the Court as a barrier against even 
reasonable limitations on the institutions of private property and 
contract. The situation could have been tolerated had there been 
some representative quality in the Bench; it is monstrous that 
public opinion as expressed through the Congress or the President 
should be negatived by nine men whose contact with the people 
of the country and whose acquaintance with their aspirations 
might be altogether nothing. As MacBain asked, ‘“‘Why should 
it be assumed that Congress the maker of laws has any less in- 
telligence concerning the meaning of legal words or has less respect 
for or willingness to abide by the prescriptions of the fundamenta} 
law than have the courts ?”’1 


Proposals of reform of this institution began from Chief Justice 
Marshall himself. When the Republicans led by President Jeffer- 
son himself resented the power of .the Court in this regard and 
started impeaching Judge Samuel Chase, Marshall said, “I think, 
the modern doctrine of impeachment should yield to an appellate 
jurisdiction in the legislature. A reversal of those opinions deemed 
unsound by the legislature would certainly better comport with the 
mildness of our character than would a removal of the Judge who 
has rendered them unknowing his fault.”? This was the starting 
point for two suggestions of reform; one was for overriding the 
opinion of the Supreme Court by re-enacting the invalidated Act 
with a two-third majoritv and the other was to make the Consti- 
tution a point of reference and not binding for the Supreme Court. 
‘There have also been proposals for raising the number of concur- 
.rent opinions for a simple majority to two-third of the entire 
Bench of the Court and for fixing a maximum age limit for retire- 
ment of Judges so that younger men with more familiarity with 
prevailing trends of thought can be given seats on the Bench. 
None of these suggestions has found favour with either the Cong- 
ress or the general public and the Supreme Court continues as 
before with the sharp instrument of judicial review in its possession. 


1 H. L. MacBain, The Living Constitution, p. 241. 
2 Quoted in Binkley and Moos, op. cit., p. 527. 
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Justice Holmes had once said, “I do not think, the United States 

would come to an end, if we (the Supreme Court Judges) lost our 
power to declare an act of Congress void.” But still, the Court 
continues to exercise this power in the midst of serious discontent 
against its authority. This is because its “power and authority 
rest solely on the appeal for the assertion and protection of rights 

guaranteed by the Constitution and by the laws of the land and 

on the confidence reposed in the soundness of their decisions and 

the purity of their motives.”’? There is considerable agreement 

with the view that judicial review has made the Constitution more 

mobile than what would have been possible through frequent 

amendments and has maximised individual liberties and promoted 

social progress by keeping the ‘Federal and State Governments. 

within predetermined limitations and allowing occasional latitudes: 
for meeting extraordinary emergencies. In the words of the 

Catholic Preachers, who could maintain their mental equilibrium 

in the midst of the wild propaganda and attacks of the Populists 
against the Supreme Court in 1896, ““The personification of law 

and of social order in America in our courts and the promise of 
safety to our free institutions is the prompt obedience of the people : 
to those courts.”’3 It is gratifying that in modern times rigidity 
of “due process” has been considerably mellowed down by the 
doctrine of ‘“‘police powers”’ and the Court has willingly allowed 

much latitude to the Congress and the executive for enacting and. 
administering social legislations. 


The problem of judicial review in Germany had not been. 
indubitably settled, even though the basic features of the Weimar 
Constitution were comparable to those of the Constitution of the 
United States. Marshall had argued that a country with a written. 
constitution embodying jederal distribution of powers cannot escape, 
judicial review if the supremacy of that constitution was to be 
maintained. Power of the Supreme Court could be invoked by 
any one including an individual citizen for asserting his rights: 


1 Jbid., p. 517. 

2 United States ws. Lee (1882). 

3 Quoted in A. F. Westin, Artic]le on “The Supreme Court, the 
Populist Movement and the Campaign of 1896” in The Yournal of Politics, 
Volume 15, Number 1, February, 1953. 
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and liberties. Weimar Germany had a written Constitution em- 
bodying a scheme of distribution of powers between the Reich and 
the Laender and also incorporating a detailed enumeration of the 
rights of citizens. Jf the distribution was to be preserved invio- 
Jate, the Court must interfere with instances of its abrogation or 
violation. Likewise protection of the rights of the individual against 
attacks from power-hungry legislature necessitates vesting of autho- 
rity in the judiciary for setting aside laws intended to restrict 
them. ‘The stage was thus set for judicial review to prevail. But 
there were two important factors missing for the institution of 
judicial review. It was not the duty of the courts to uphold the 
Constitution and also, private individuals were not free to seek the 
aid of courts against laws abridging their rights. In the absence 
of these two levers for setting the judicial machinery in operation, 
the power of judicial review could not be exercised in all its 
implications. 


In the United States, Chief Justice Marshall started exercising 
this power without paying any regard to the remonstrances of the 
executive and the Congress of the day and when his example was 
followed by his successors and the Supreme Court became almost 
a challenge to the other two organs of government, attempts were 
made to find out if the Constitutional Convention had intended 
such a power to be exercised by the Court. The proceedings of 
the Convention of Weimar Germany show that members were aware 
of judicial review, there were discussions on its utility and opinions 
were expressed on either side and that Preuss’s view that if it was 
not deliberately and expressly excluded from the Constitution, it 
must be accepted as inherent, was finally accepted by the Conven- 
tion. Yet the Federal Supreme Court had not the courage to 
assert such a power. There was keep controversy among the 
jurists about the utility of judicial review and opinion on either 
side was equally strong. The Court, therefore, could not display 
an attitude of boldness like the Supreme Court of the United 
States. Besides, it was not the only Court for hearing constitutional 
conflicts; the Court of State was a formidable competitor for power 
and this Court was constituted with some members of the Supreme 
Court also. Absence of extensive jurisdiction of either Court and 
interlocking membership of both the Courts made them move in 
the same way and none of them could make up its mind about 
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judicial review. This power is primarily of political significance 
and had the lower courts been authorised to exercise such a power, 
the highest courts would have performed the duties of an appellate 
court and thus would have escaped a charge of over-zealousness for 
interfering in political controversies. Here again, opinion was 
divided and a majority of members had held the view that if judicial 
review was at all allowed, it should be vested in the highest court 
and not in lower courts, in order to prevent enormous expenditure 
of time and money through seried trials, 


Abbe Sieyes was against judicial review being vested in the 
French courts of law. He wanted a separate body for the pur- 
pose. He said, “I demand a jury of the Constitution, .... or 
constitutional jury. This jury must be a real body of representa- 
tives which should have the special mission of judging all protests 
against any infringement of the Constitution. .. .If you wish to 
give a safeguard to the Constitution, a salutary curb which keeps 
each representative action within the limits of its special function, 
then establish a constitutional jury.” ‘This view has been accep- 
ted in the Bonn Basic Law, which has provided for a Constitu- 
tional Court with federal judges and twenty-four other members, 
half of them to be chosen by each House of the Federal Parliament. 
‘Their most important functions are to interpret the Basic Law and 
to express opinion on compatibility of federal and state laws with 
the Basic Law and among themselves. This is naturally a form 
of judicial review; for incompatible laws will be invalidated. Such 
Opinions are pronounced only on application by the Federal Govern- 
ment, a Land .Government or one-third of the members of the 
Bundestag. A private individual is not able to invoke an opinion 
on compatibility of a challenged law but when he exercises his 
right as given in Article 19 of the Basic Law for having ‘‘recourse 
to Courts”, when his rights are infringed by any public authority, 
he necessarily invites such an opinion. For all courts are open to 
him for the purpose and as all these courts are under an obligation 
to refer constitutional matters to the Constitutional Court as the 
court of the last resort,?® application by an individual for safeguard- 
ing his own rights will also involve a-judgment on the question of 

1 Quoted in Friedrich’s Constitutional Government and Democracy, 


p- 232. 
2 Article 100 of the Basic Law. 
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compatibility. This is a definite improvement on the Weimar 
Constitution and as these are the elements essential for judicial 
review, namely supremacy of the constitution, capacity of the indivi~ 
dual to set it in motion by an application to any court of law and 
competence of all courts to entertain such applications, the West 
‘German Federation is bound to march on the footsteps of the 
United States. Despite this similarity, the Constitutional Court 
of West Germany is not so much a court like the Supreme 
Court of the United States; it is rather a Grand Constitutional 
Jury of Sieyes’ conception. 

In the Indian Constitution, there has been definite provision 
for judicial review but of a different type. The Constitution is 
written and intended for a federalestate, where the competence of 
federal and state legislatures have been mapped out. To this 
extent, the laws made by the competent legislatures must be in 
accord with the detailed list of powers embodied in the Seventh 
Schedule to the Constitution. The spheres of legislative compe- 
tence have been defined in Article 246 of the Constitution and in 
terms of the provisions of the Article, the legislatures are supreme 
in respect of their own jurisdiction. The Indian Judiciary may 
be called upon to decide, when a complaint is filed by any Govern- 
ment or even by a private individual before it, whether a particular 
law falls in any of the items enumerated in the appropriate 
legislative list and once it is found to be in accord, the courts are not 
entitled to analyse the policy behind the law or the objective sought 
to be attained through the statute. Within the inevitable limitations 
arising out of distribution of powers in a federal constitution, the 
Indian legislatures both in the Union and the States enjoy 
supremacy. To this extent, thé Constitution of India squares 
well with the British system. In the United States, the system of 
distribution of powers necessarily invests the judiciary with enor- 
mous powers. The Congress has been endowed with limited and 
defined authority and all those powers which are not prohibited 
to the states and are not within the competence of the Congress 
as defined are vested in the state legislatures. The system of 
distribution had itself embodied a policy; it aimed at making the 
States stronger than the Federation, though in Subsequent ages, 
because of interplay of several factors, the necessity for making 
the Federation stronger than the States has clearly arisen. The 
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Judiciary interprets the Constitution and its liberal or strict cons- 
truction sets the dividing line, which is determined by the policy 
of maximum state rights or strengthening the Federal Government, 
very much mobile and as such uncertain, This brings into play 
what is known as the “intellectual yardstick” of the Court. 
The Indian Judiciary has no such scope for interposing its own 
policy upon interpretation of the Constitution. As the jurisdic- 
tion of both sets of legislatures has been precisely and in very great 
detail defined with even a concurrent jurisdiction over a very wide 
field and as the residual authority has been vested in the Parlia- 
ment of the Union, the Supreme Court does not find much scope 
for shifting the line of demarcation to and fro according to its own 
preconceived bias. The scope for enunciating a doctrine of im- 
plied powers is severely limited in India; for broader interpretation 
of one item might clash with another item elsewhere and as such 
intellectual gymnastics of the judiciary must be shown within the 
erected frontiers of the Constitution. Thus judicial review of 
legislation in India is subject to the provisions of Article 246 
which leaves the appropriate legislature supreme in its own juris- 
diction, 

Incorporation of a chapter on Fundamental Rights with a 
right to Constitutional Remedies invites judicial review in another 
field. Articles 1zZ and 13 save the rights from attack by either the 
executive or the legislature through laws already in force or laws 
to be enacted hereafter; even executive legislations like ordinances, 
‘orders, regulations, bye-laws, etc. are not allowed to detract from 
the sanctity of these rights. The Courts in general have, therefore, 
‘the power of reviewing all laws—taking law in its broadest con- 
notation—to find out if they are consistent with the provisions 
‘of Part III of the Constitution which deals with Fundamental 
Rights. This right of review is implicit in Article 32 which 
guarantees the right to constitutional remedies to all persons 
possessing rights and empowers the Supreme Court and other 
Courts authorised by Parliament to issue any of the writs known 
as prerogative writs in England like Habeas Corpus, Mandamus, 
Quo Warranto, Prohibition and Certiorari or any direction or 
order for the Constitution. As Chief Justice Harilal Kania of the 
Indian Supreme Court said, “The inclusion of Article 13 (1) (2) 
in the Constitution appears to be a matter of abundant caution. 


Digitized by PPRACHIN, SOA 


JUDICIARY 417 


Even.in their absence,.if any of the fundamental rights was infring~— 
ed by any legislative enactment, the Court has always the power to 
declare the enactment to the extent it transgresses the limits, in- 
valid.’ Tere again, there is a considerable amount of difference 
between the authority of the Supreme Court of the Unitcd States 
and that of India. Except in regard to thc right embodied in the 
Third Amendment, that is the right against quartering of soldiers 
in peace time, all other rights in the United States are in the 
naturc of limitations on the powers of the Congress and whenever 
a law is made by them, the Supreme Court can, on a case being 
filed . before it, scrutinise it to find out if it suffers from excess of 
jurisdiction either in general or by interfering with any one of the 
basic rights of citizenship. As the Congress has no power of 
regulating rights, the question of there being a policy or objective 
behind an enactment becomes judicially determinable. ‘The powers 
of the Court have been substantially enlarged in respect of the 
rights of life, liberty and property whose deprivation is permissible 
‘only in accordance with ‘‘due process of law’”’ and nebulousness of 
the contents of this phrase as interpreted from time to time has 
very much handicappcd: Congressional effectiveness and govern- 
mental efficiency. The more general are the provisions of a 
Constitution, the larger become the powers of the judiciary, the 
agent of its interpretation. This was very precisely appreciated 

by the framers of the Indian Constitution who have so mani- 

pulated facts as to minimise the authority of the judicial organ. 

The fundamental rights in India including even those of life, liberty 
and property are not absolute; they are limited cand limitations 

are to be imposed by law made by Parliament. Even “‘life and 

personal liberty’”’ can be deprived not by “due process of law’* 
but by “‘a procedure established by law” and the Supreme Court 
has already held? that here “law” means enacted law and not as 
defined in Aritcle 13. In this field of inviolable rights, the power 
of judicial review cannot be extended to attack a law simply because 
it has the force of limiting fundamental rights; the Court has only 
the limited scope of examining if the restrictions imposed are 
covered by the limiting provisions of the Constitution. The 
policy and objectives of the legislation may be anything; the 


1 A. K. Gopalan vs. The State of Madras (1950). 
2 [bid., (1950). 
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judiciary has no bunsiness to enquire into them. Their work is 
done if they are satisfied that the laws are within the stipulations 
of the Constitution, which they must regard as supreme. 


Judicial review is not one of the assigned powers of the 
‘Supreme Court of India and other courts subordinate to it. This 
is only deducible from certain other powers provided in the Cons- 
titution. The Constitution in Article 32 has empowcred the 
‘Supreme Court and other courts as authorised by Parliament 
<of India to issue writs, orders and directions for enforcement of 
‘fundamental rights, when a citizen moves the Court “by appropriate 
‘proceedings’. The High Courts of States have similar powers 
vested in them in accordance With Article 226. Any law which 
transgresscs the limits of the Constitution and as such is inconsistent 
with the Chapter on Fundamental Rights is void to the extent of 
inconsistency according to the provisions of Article 13 and the 
‘Courts have the right of pronouncing on this question. Besides, 
the powers vested in the Supreme Court under Article 139 and 
in the High Courts under Article 226 for issuing writs, orders and 
directions for ‘“‘any other purpose” confer comprehensive juris- 
rdiction and entitle them to scrutinise any law other than those 
relating to and regulating fundamental rights to find out if the 
mandate of the Constitution springing from its written and federal 
‘character have been observed by the authorities in India. In case 
“the Supreme Court declares a law as ultra vires of the Constitution, 
:all other courts are bound by it; for Article 141 declares that “the 
law declared by the Supreme Court shall be binding on all courts 
within the territory of India.” ‘This means that a void law cannot 
‘be applied by the subordinate courts and when such a declaration 
is made by the Court in respect of a law, the Legislatures and 
“Governments are powerless, unless the law is suitably amended 
or the interpretation of the Court is negatived by a constitutional 
‘amendment. A law has significance only if the Courts apply it and 
if this application is not granted, the law may remain in the Statute 
‘Book but it will have no effect. Hence the State carnot remain 
indifferent to a law that has been declared ultra vires by the 
Judiciary. 

In the United States, the Supreme Court under the lead of 
Chief Justice Marshall appropriated the power of judicial review 
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leaving it to others to argue and find out if this was the intention 
of the Fathers of the Constitution. Likewise, the Supreme Court 
of India by deciding the case A. K. Gopalan versus the State of 
Madras claimed the power of judicial review and in doing so, 
they had before them the Debates of the Constituent Assembly 
which indicated that such a power was expected to be assumed 
by the Court in course of time, This case is clearly comparable 
to the case Marbury versus Madison of the United States and it 
has got tremendous constitutional significance in the history of 
judicial administration in India. 


The case A. K. Gopalan versus State of Madras! was taken 
up by the Supreme Court within ‘its original jurisdiction under 
Article 32 of the Constitution. Mr. A. K. Gopalan is a Com- 
munist leader of the State of Madras and was also ‘the Leader 
of Opposition in the House of the People. He was detained by an 
order of the Government of Madras issued on the 1st March, 
1950 under Section 3 (1) of the Preventive Detention Act, 1950 
enacted by the Parliament of India in accordance with Article 22 
of the Constitution. He had filed an application for a writ of 
Habeas Corpus and challenged the order of detention on the ground 
that the Preventive Detcntion Act was ultra vires of the Constitu- 
tion, as it contravened his Fundamental Rights as granted under 
Articles 13, 19, 21, 22 and 32 of the Constitution. This case 
was heard by a Constitution Bench consisting of six out of eight 
Judges of the Supreme Court presided over by Chief Justice Harilal 
Kania. The Bench had also included Justice Patanjali Shastri 
who followed Kania as Cheif Justice and retired in 1954, also 
Justice Mahajan, Justice S. R. Das and other Justices. The appli- 
cation was 1ejected by a majority of Judges, and a writ of Habeas 
Corpus was not issted but in the judgments delivered—each one 
of the Judges pronounced his own judgment—the Judges enunciated 
a number of valuable principles which would eventually constitute 
the fundamentals of judicial approach to the Constitution of the 
country. The most outstanding part of their judgment related 
to elucidation of the principles of judicial review and the bases 
on which this power of the Court would rest. Their conclusion 
was most explicitly stated by Justice Sudhi Ranjan Das, who 


1 Supreme Court Report (1950), pp. 95-334. 
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later became the Chief Justice of India, in his jucgment in which 
he said, 


“It is necessary to bear in mir.d the scope and ambit of 
the powers of the Court under the Constitution. . . .In England, 
Parliament is supreme and there is no limitation upon its legis- 
lative powers. Therefore, a law duly made by Parliament 
cannot be challenged in any court. The English courts have 
to interpret and apply the law; they have no authority to 
declare such a law illegal or unconstitutional. By the Ameri- 
can Constitution, the legislative power of the Union is vested 
in the Congress and in the sense, the Congress is the supreme 
legislative power. But the written Constitution of the United 
States is supreme above all the thrce limits of Government 
and therefore, the law made by the Congress in order to be 
valid, must be in conformity with the provisions of the Cons- 
titution. . . .If it is not, the Supreme Court will intervene and 
declare that law to beunconstitutional andvoid. The Supreme 
Court of the United States under the leedership of Chief 
Justice Marshall assumed the power to declare any law uncons- 
titutional on the ground of its not being in “due process of 
law”, an expression to be found in the Fifth Amendment (1791) 
of the United States Constitution and the Fourteenth Amend- 
ment (1868) which related to the State Constitutions. It is 
thus that the Supreme Court established its own supremacy 
over the executive and the Congress. In India, the position 
of the judiciary is scmewhere in between the Courts in England 
and the United States. While in the main, leaving our 
Parliament and State Legislatures supreme in thle respective 
legislative fields, our Constitution has, by some of the Articles, 
put upon the legislatures certain specified limitations. . . .S0 
far as there is any limitation on the legislative power, the 
Court must on a complaint being made to it, scrutinise and 
ascertain, whether such limitation has becn transgressed and 
if there has been transgression, the Court will courageously 
declare the law unconstitutional; for the Court is bourd by 
its oath to uphold the Constitution. But outside the limita- 
tions imposed on the legislative powers, cur Parliament and 
the State Legislatures are supreme in their respective legisla- 
tive fields and the Court has no authority to question the 
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wisdom the policy of the law duly made by the appropriate 
legislature.” 


‘The oath taken by the Judges for upholding the supremacy of the 
Constitution in the United States was also cited by Marshall in 
Marbury vs. Madison as one of the grounds for Judicial Review. 
The above judgment in A. K. Gopalan’s case was one of the 
majority judgments and this shows that the Supreme Court of India 
has the power of judicial review but of a limited character, 


‘The Supreme Court has further held that because of the 
absence of the phrase “due process of law’”’ from the Constitution 
of India, which phrase invites the principle of natural justice to the 
interpretation of a statute, the Irlian Judiciary has no liberty to 
bring in their own conception of justice and equity to judicial 
interpretation. The wording of Article 21, that is ‘No person shall 
be deprived of his life and personal liberty except according to 
procedure established by law” and the Court’s interpretation of 
the word “‘law’”’ meaning enacted law, have left no discretion to 
the judiciary to go behind an impugned law; they are only concer- 
ned with the procedure laid down by the legislature and not with 
the substantive law itself. In the words of Justice S. R. Das, “‘A 
procedure laid down by the legislature may offend against the 
Court’s sense of justice and fair-play and a sentence provided by 
the legislature may outrage the Court’s notions of penology but 
that is a wholly irrelevant consideration. The Court may cons- 
true and interpret the Constitution and ascertain its true meaning 
but once that is done, the Court cannot question, its wisdom or 
policy. The Constitution is supreme. The Court must take the 
Constitution as it finds it, even if it does not accord with its pre- 
conceived notions of what an ideal Constitution should be.”? A 
little before, adverting to the Preventive Detention Act as provided 
in Article 22 of the Constitution, His Lordship had observed : 
“The only power of the Court is to determine, whether the impug- 
ned law has provided some procedure—and if it has, then it is not 
for the Court to insist on more elaborate procedure according to 
its notion or question the wisdom of the legislative authority in 


1 Supre¢ ne Court Repyr: (1950), pp. 286-7. 
2 Jbid., p. 321. 
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enacting the particular law, however harsh, unreasonable, archaic 
or odious the provisions of that law may be.” 


Ordinarily the Courts cannot go behind the law to find out its 
objectives and thereupon declare it unconstitutional; but even 
where they have a right to scrutinise the law and pronounce upon 
its constitutionality, the Court has held that there should be an 
attempt to construe the law in favour of the legislature. They 
are the representatives of the people and as such they are the best 
judges of the suitability of a law. The judiciary is not expected 
to legislate and it should not also make discharge of that respon- 
sibility by the legislature diffcult by judicial interposition into 
matters where the will of the legislative organ ought to prevail. 
In the words of Chief Justice Kahia, “It is dificult upon any general 
principles to limit the omnipotence of the sovereign legislative power 
‘by judicial interposition except so far as the express words of a 
written constitution give that authority. . . .But it is only in express 
constitutional provisions limiting legislative power and controlling 
the .temporary will of a majority by a permanent and paramount 
law settled by the deliberate wisdom of the nation that one can 
find safe ground of the authority of the Courts of Justice to declare 
void any legislative enactment. Any assumption of authority 
beyond this would be to place in the hands of the judiciary powers 
too great and too indefinite either for its own security or protection 
of private rights.”’? A more explicit enunciation came from Mr. 
Justice Bijan Kumar Mukherjee in the case Chiranjit Lal vs. 
The Union of India with whom Cheif Justice Kania was in agree- 
ment and this,was also the majority judgment of the Supreme 
Court. He said, ‘/The Courts should prima facie lean in favour 
of constitutionality and should support the legislation, if it is 
possible to do so on any reasonable ground.”’3 Basing on this dic- 
tum, the Court has enunciated the doctrine of severability. Article 
13 makes it clear that an impugned law alleged to be inconsistent 
with the Chapter on Fundamental Rights is void to the extent 
of inconsistency and as such if a portion of a law so inconsistent 
can be severed without doing violence to other portions, only 


1 Jbid., p. 319. 
2 Jbid., pp. 120-21. 
3 Jbid., p. 914. 
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that inconsistent portion of the law should be declared ultra vires: 
Chief Justice Kania observed in Gopalan’s case, “It next remains. 
to be considered, how far the invalidity of this Section (that is 
Section 14 of the Preventive Detention Act, 1950) affects the- 
rest of the impugned Act. ‘The impugned Act minus this Section: 
can remain unaffected. ‘The omission of this Section will not 
change the nature or the structure of the object of the legislation. 
Therefore the decision that Section 14 is ultra vires does not affect 
the validity of the rest of the Act. In my opinion therefore Act 
IV of 1950 (Preventive Detention Act) except Section 14 is not 
ultra vires.” But the doctrine is not absolute. As Justice Patan 
Jali Shastri (later Chief Justice) said elsewhere, “Where a Jaw: 
purports to authorise imposition Of restrictions on a fundamental. 
right in language wide enough to cover restrictions both within: 
and without the limits of the constitutionally permissible legislative 
action affecting such right, it is not possible to uphold it, even so. 
far as it may be applied within the constitutional limit, as it is not 
severable. So long as the possibility of its being applied for- 
purposes not sanctioned by the Constitution cannot be ruled out, it 
must be held to be wholly unconstitutional and void.” 


The Court was liberal enough to restrict its own freedom of 
action. In Gopalan’s case, it further held that the Court is bound. 
by the express words of the Constitution; it cannot adjudge a legis- 
lative act taking its stand on the supposed spirit pervading the 
Constitution. Chief Justice Kania said in this connection, “‘The: 
Courts are not at liberty to declare an Act void, because in their 
opinion, it is opposed to a spirit supposed to poryade the Consti- 
tution but not expressed in words. Where the fundamental law 
has not limited either in terms or by necessary implication the 
general powers conferred upon the legislature, we cannot declare 
a limitation under the notion of having discovered something in 
the spirit of the Constitution, which is not even mentioned in ‘the 
instrument.’”’3 ‘The same doctrine has been put forward elsewhere 
by Justice S. R. Das in another majority judgment in the case 
Keshavan vs. the State of Bombay, “An argument founded on 


1 Jbid., p. 131. 


2 Ibid., p. 603 in the case Romesh Thappar vs. State of Madras (1950). 
3 Jbid., p. 120. 


Digitized by PPRACHIN, SOA 


424 THE CONSTITUTION OF INDIA 


what is claimed to be the spirit of Constitution is always attractive, 
for it has a powerful appeal to sentiment and emotion; but a court 
of law has to gather the spirit of the Constitution from the language 
of the Constitution. What one may believe or think to be the spirit 
of the Constitution cannot prevail, if the language of the Consti- 
tvéion does not support that view.” But, on the other hand, 
the Court is not prepared to limit its powers of interpretation by 
alluding to or deriving authority from the debates of the Constituent 
Assembly. It is abhorrent of all external aids to its power of 
construction and interpretation. An appeal to the spirit of the 
Constitution is as much out of place in their eyes as an invocation 
of the intention of the framers of the Constitution. Chief Justice 
Kania said, ‘“‘Our attention was dyawn to the debates and report 
of the Drafting Committee of the Constituent Assembly in respect 
of the wording of this clause. The Report may be read not to 
control the meaning of the Article but may be seen in case of 
ambiguity . . . .While it is not proper to take into consideration 
the individual opinions of Members of Parliament or Convention 
10 construe the meaning of the particular clause, when a question is 
raised whether a certain phrase or expression Was up for consi- 
deration at all or not, reference to the debates may be permitted 
se vee Resort may be had to these sources with great caution and 
only when latent ambiguities are to be resolved.”® To support 
his position, the learned Chief Justice had cited two cases, namely, 
Council of Sydney vs. The Commonwealth and United States vs. 
Wong Kim Ark. 


The Supreme Court of India, both in claiming the right and 
in enunciating the principles of judicial review, has been very much 
inspired by the Supreme Court of the United States and in all its 
Judgments, more specially in its judgment in the case A. K. Gopalan 
vs. State of Madras, the judges have sustained their arguments 
with copious quotations from those of their brethren sitting on the 
Bench of the Supreme Court in Washington. That the Court 
has the power of judicial review is at present indisputable and the 
arguments used in America for justifying such a claim of their 
Supreme Court are equally applicable to India as well. The Consti- 


1 Supreme Court Report (1951), p. 232. 
2 Supreme Court Report (1950), pp. 110-11. 
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tuent Assembly had thought of such a power for the judiciary; for 
“The Drafting Committee had attempted to make these rights 
(Fundamental Rights) and the limitations to which they must neces- 
sarily be subject as definite as possible, since the Courts may have 
to pronounce upon them.” The express phraseology of the Consti- 
tution had also vested this authority in the Court to adjudge the 
constitutionality of laws challenged before it and as the highest 
court of a federal state with a written constitution embodying 
delimited and defined powers, it cannot escape such a responsibility. 
Besides, the Judges of the Supreme Court and of the State High 
Courts take the oath to “uphold the Constitution and the laws.”? 
No other functionary—not even the President of India—is adminis- 
tered a similar oath and as such the Judiciary has the solemn duty of 
upholding the Constitution against attacks from the legislature and 
the executive and again to uphold the laws against arbitrary action 
of men in power, in order that there shall be a government of laws 
and not of men. ‘The Supreme Court has undoubtedly played its 
role in the interests of constitutional government; for the Constitu- 
tion (First Amendment) Act, 1951 and the Constitution (Fourth 
Amendment) Act, 1955 were primarily intended to make matters 
smooth for the Government of the day against judgments pronoun- 
ced by the Supreme Court in a few cases in 1950, 1951 and 1953. 
Most of its pronouncements related to Articles 16, 19, 29 and 31 
and these were exactly the Articles amended in 1951 and 1955 to 
override the effects of judicial decisions. In one instance, in case 
of Articles 16 and 29, Dr. B. R. Ambedkar said while moving the 
Constitution Amending Bill, ‘Government was obliged to do every- 
thing possible to promote the welfare and interests of the weaker 
sections of the people. ...If this obligation was to be fulfilled, it 
was necessary to amend Article 15 so as to prevent Articles 29 (2) 
and 16 (4) being interpreted in a way that put a Barrier in the 
advancement of the weaker classes.” The Supreme Court was, as 
a result of a number of pronouncements hostile to executive inten- 
tions, caught in a crisis in 1952. The Congress Governments were 
pledged to a policy of land reform and abolition of permanent 
settlement of land revenue with land owners and to this effect 


1 Para 5 of the Report of the Drafting Committee, 


2 Second Schedule to the Constitution of India, Parts TV ard VIII. 
3 Parliament Debates (1951), May 18, 1951. 
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different state legislatures had enacted legislations. But a large 
number of them were declared ultra vires by reason of their not 
conforming to the requirements of Article 31 which laid down the 
Right to Property. There was a cry in the country that the Courts 
were allies of vested interests and their powers should be curbed. 
The Constitution (First Amendment) Act, 1951 not only introduced 
fundamental changes in Article 31 by adding two more Articles 
31A and 31B but it also added the Ninth Schedule to the Constitu- 
tion with a list of 13 State Land Reform Acts so far enacted, which 
were declared outside the purview of the Judiciary of the land. 
This had an effect on the Supreme Court which has of late come 
under a different category of criticism. Citing a line from a judg- 
ment of the United States Supreme Court, that is ‘“‘priority gives. 
these liberties (as defined in the First Amendment) a sanctity and 
a sanction not permitting dubious intrusions”, a prominent jurist 
of India comments, “‘It is obvious that lovers of individual liberty 
in our country would wish that our Supreme Court takes the same 
attitude towards fundamental rights.” 


The Supreme Court of India in the case of Golakhnath and 
another vs. the State of Punjab has taken a rigid view of the funda- 
mental rights. In this case, the power of Parliament to abridge 
the Right to Property as embodied in Article 31 through the 
Constitution (Seventeenth Amendment) Act, 1964 had been chal- 
lenged and the Court in their judgment have held that as the power 
to amend the Constitution is an instance of exercise of legislative 
authority as embodied in Article 248, a Constitution Amendment 
Act comes within the purview of law as defined in Article 13 and 
as such, is inoperative. In other words, the Court have denied the 
right of Parliament to abridge or abrogate fundamental rights even 
by an amendment of the Constitution, If the Government of India 
desired to amend the Constitution of India in regard to the funda- 
mental rights, arrangement should be made to convene a new 
Constituent Assembly in exercise of residuary powers as embodied 
in Article 248 and item 97 in the Union List. Thus the Supreme 
Court through its power of judicial review has made fundamental 
rights transcendental and superior to the constituent power of 


1 Durgadas Basu, Commentary on the Constitutio” . 
Edition, 19652) p. 409. 6 stitution of India (Second 


Digitized by PPRACHIN, SOA 


JUDICIARY 427 


Parliament. Hitherto the Government of India had amended the 
Constitution through the Constitution (First, Fourth, Sixteenth and 
the Seventeenth Amendment) Acts with a view to modifying the 
Fundamental Rights and getting over adverse judgments of the 
courts on laws enacted by Parliament. By this judgment, the 
Supreme Court has practically withdrawn this liberty from the 
Government. Thus judicial review in India has made fundamental. 
rights absolutely permanent and unalterable.,! 


In a subsequent judgment in the case relating to the Rajasthan 
State Electricity Board, the Supreme Court have even denied the 
right of a fresh Constituent Assembly to amend the fundamental 
rights through an amendment of the Constitution by interpreting 
Article 12 of the Constitution. eo 


There may be oscillations in public approach towards the 
Supreme Court in accordance with changing emphasis of the Court 
from time to time but it will certainly not incur odium of a virulent 
type. For the Indian Constitution does not vest absolute supre- 
macy in its judiciary and, again, the Indian Constitution is rather 
flexible in respect of fundamental rights which constitute a serious 
limitation on the legislative competence of the Union and of the 
States. The Dred Scott decision of 1857 could be overridden by 
the Thirteenth and Fourteenth Amendments about a decade later 
and the effects of the Income-Tax cases had to be endured for 
about two decades in the United States but in India, adverse 
judgments of the Court could be overridden in less than a year. 
This flexibility of the Constitution is a guarantee against “Govern- 
ment by Judges”, though in course of time it might prove deleterious 
to its stability. However, the Supreme Court still has an important 
role to play for maintaining constitutional government in India and 
in the words of Sir Alladi Krishnaswami Ayyar, one of the members 
of the Drafting Committee of the Constituent Assembly, ‘““The 
future evolution of the Indian Constitution will thus depend to a 
large extent upon the work of the Supreme Court and the directiom 
given to it by that Court. From time to time, in the interpreta- 
tion of the Constitution, the Supreme Court will be confronted 
with apparently contradictory forces at work in the society for the 
time being. While its function may be one of interpreting the 


1 Golakhnath and another vs. the State of Punjab, SCJ 1967. 
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Constitution as contained in the Instrument of Government, it 
cannot in the discharge of its duties afford to ignore the social, 
economic and political tendencies of the times which furnish neces- 
sary background. It has to keep the poise between seemingly 
contradictory forces. In the process of interpretation of the 
Constitution, on certain occasions, it may appear to strengthen the 
Union at the expense of the Units and at another time, it may 
appear to champion the cause of provincial autonomy and regiona- 
lism.’ 


1 Sir Alladi Krishnaswami Ayyar, an Addr2ss published in the All India 
Reporter (1949). 
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CHAPTER 9 
RIGHTS AND LIBERTIES OF CITIZENS 


HISTORICAL AND PHILOSOPHICAL 
BASIS OF RIGHTS 


° 

Viscount Bolingbroke defined a constitution as ‘‘that assemblage 
of Laws, Institutions and Customs derived from certain fixed 
principles of Reason . . .that compose the general system according 
to which the community hath agrced to be governed.” This 
definition posits the supremacy of Natural Law Philosophy in 
both its emanations; it makes the constitution dependent on fixed 
principles of reason and vests in the community the right of agree- 
ment to be governed in accordance with them. Both these prin- 
ciples are the fundamental‘groundwork for a system of rights which 
constitute a distinctive feature of all modern constitutions. 


Constitutionalism is the essence of limited government. -Arbi- 
trary government according to the direction of ane or a group: of 
individuals is inherently unsound, as its quality depends upon the 
virtue or vice of the wielders of power and the people who suffer 
their act of governance have no scope for imposing such limitations 
on their activities as would conduce to good and humane govern- 
ment. Government for a long time was looked upon as a privilege 
of birth or of station; it was hardly accepted as a duty to be per- 
formed in trust for the people who are subject to its authority. The 
privilege was often traced to the original divine dispensation or con- 
quest by the arbitrament of sword and any challenge raised against 
its unfettered enjoyment was looked. upon as either an act of sin 
punishable by both God and His Viceregent on earth, the King, or 
an attempt to repudiate the right of might to rule, suppressible with 


1 Lord Bolingbroke, Dissertation on Parties, page 408, quo:icd in Herman 
Finer’s Theory and Prectice of Modern Government, p. 116n. 
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the use of that force with which the privilege Was first acquired. 
“There was no question of the people agreeing to the nature or I 
of the ruling authority. The ecclesiastical leaders of the PP 
Reformation, more notably those who found easy adherence 
rulers to propagation of Protestantism, had doped the po 
people with a curious maxim that a tyrannical ruler Was po 
visitation of God’s wrath on a sinful people, who have Gaps 
their cursed souls by submitting to all forms of oppression. The 
same Reformers had practised a political somersault when they 
found a king hostile to their designs; there the people were encou- 
Taged to rise in revolt against a ruler not because there was any 
political value attached to it but because as good Christians they 
have a duty of protecting “God’s lively word” from desecration 
by a heritical ruler. Appeal to divine origin of secular aathor 
—emphasis on ‘‘the powers that be are ordained of God —ended 
in Royal absolutism and consequent unrest throughout the period 
of Reformation and it was clear to all conscience that the key to 
internal peace lay in secularising the state and divorcing it from all 
ecclesiastical affiliations. This had its natural consequence in 
the restoration of the doctrine of natural law which was popular 
among the Scholastics but which had fallen into decadence because 
of intrusion of religious controversies into the political arena during 
the Middle Ages. 

Natural Law re-emerged into foreground only as a reaction 
against political disorders that had followed the Reformation but 
it could not isolate itself entirely from the moorings of contemporary 
tradition. Divine appeals were theological; they rested on faith 
and belief of the individual and were not capable of occular or 
‘experimental demonstration. Laws of Nature, as interpreted by 
Hugo Grotius being dictetes of right reason, had similarly to be 
accepted as immanent and axiomatic propositions; they had almost 
the same unverifiable deific attributes as the laws of divinity which 
‘they had sought to replace. But they were simpler to comprehend 
.or more alluring to follow; for their proponents like Althusius, 
Hobbes and Locke following almost the same lines of argument as 
were followed in Stephen Languet’s Vindiciae Contra Tyrannos 
minus its theological contract between Man and God, had 
amplified the doctrine of contract as the basic foundation of political 
authority. They had popularised the view that all powers were. 
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located in the people who had transferred them to the ruler by 
agreeing to be governed by him for the sake of certain definite and 
ascertainable objectives. ‘The nature and mode of this transference 
brought into existence either “the Mortal God” of Hobbes or the 
‘Supreme Parliament of Locke but this much was certain that 
powers really belonged to the people and as principals it was for 
‘them to make a complete or partial surrender to the ruler accor- 
ing to their choice and exigencies of circumstances. In dis-charg- 
‘ing these responsibilities, the individual behaved asa calculating 
and rational being. If he was too much egoist and oblivious of 
other’s happiness, life became intolerable due to frequent “dangers 
of violent death’”’ and nothing other than his own egoism had dicta- 
‘ted to him the necessity of making a complete alienation of his 
powers to a person or a body of persons thereby creating the 
Leviathan; but if he was guided by considerations of peace and 
goodwill, all individuals constituting the body social had at the 
first instance agreed to reserve certain powers to themselves trans- 
ferring the rest to the civil authority founded for the sake of insti- 
tuting a common government. Whatever might have been the 
natural propensity of man, it was deliberately and rationally 
exercised and the action of the rational individual suited exactly to 
‘the circumstances in which Hobbes and Locke had found themselves 
for formulating their respective philosophies. It was, however, 
John Locke who was responsible for universalising a particular inci- 
‘dent of British history, namely, the Glorious Revolution of 1688, 
and evolving the twin principles of constitutionalism and limited 
‘government. For he wrote, “‘Men being by naturg all free, equal 
‘and independent, no one can be put out of this estate and subjected 
to the political power of another without his own Consent, which is 
. done by agreeing with other men, to joing and unite a community 
for their comfortable, safe and peaceful living, one amongst an- 
other, in a secure enjoyment of their properties (that is, life, liberty 
‘and estate as described in Para 87) and a greater security against 
any that are not of it.” 
From the state of nature described by these two writers 
‘came the concept of natural rights and these were mostly individu- 
alistic in their contents. If at all there was an age when men lived 


1 John Locke, Treatise on Civil Government, Book II, Para 95, 


Digitized by PPRACHIN, SOA 


432 THE CONSTITUTION OF INDIA 


without society—such an assumption hardly reconciles itself with 
innate sociability of man—he had at that time full control over his 
own powers and abilities which he could employ at will for his own 
benefit and he had not to submit to any extraneous authority. 
Life, liberty and property were at liis disposal and he did not owe 
them to any body else. These were fundamental for his inde- 
pendent existence. When he decided that some form of community 
life was to be evolved and a common locale of authority had to be 
admitted, he was unwilling to sacrifice all his rights of nature and 
accept complete subordination to the new creation. Locke’s 
individual had therefore bifurcated his rights of nature into two 
segments; rights of life, liberty and estate which he did not get 
from society were kept inviolate and inviolable and other rights 
were surrendered to the state for better preservation in the inte- 
rests of the common good. Here was an attitude of individual 
versus state .and the demarcation line was made so strong that any 
encroachment by the state on the reserved rights would absolve 
the individual from political obligations and with the contract 
dissolved, he would be again in a position to create a new state. 
This is Locke’s concession of the right of revolution to the individual 
as a safeguard for the preservation of his fundamental rights. 
This view was intrinsically defective. It made some rights pre- 
social and they were to b2 used as a1 instrument for breaking up 
the social organisation.. It harped on the perpetual anti-thesis 
between the individual qua individual and the individual as a 
- component element of the body politic. The state was made an 
artificial organisation to be created and destroyed at will and 
there was a definite incitement for frequent revolutions as sine qua 
non for the maintenance of individual rights. These views coin- 
cided well with the Bill of Rights which had made a conditional 
offer of the British Crown to Prince William and Princess Mary 
of Orange on their acceptance of the provisions set forth therein 
and with one King beheaded and another removed from the Throne, 
a revolution was naturally looked upon as the weapon for preserv- 
ing those fundamental rights of the Briton which were in the 
danger of being repudiated by arbitrary or unscrupulous Monarchs. 
In trying to make his theory suitable to a particular set of circums- 
tances prevailing in England, Locke had sacrificed profundity of 
thought for the sake of superficiality and cheap popularity. His 
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Treatise on the Civil Government is therefore looked upon as a 
piece of propaganda literature. This had the result of Locke’s 
“denial that sociality is inherent in the very nature of man and 
the assertion that the civil state is adventitious, that man is by 
nature only a solitary atom who does not seek in society the neces- 
.sary condition of his natural perfectability as man but only a 
utilitarian convenience for the fuller protection of his individual 
self in its individuality—his individualism completely deprives 
.society of any organic character,” 


Despite the crudeness of Locke’s view, it has fulfilled a very 
:salutary purpose. Rights of the individual were thereafter looked 
upon as the yardstick for evaluating the actions of government 
and were constant reminders for the government to keep away 
from any possible encroachment upon them. This imposes heavy 
responsibility on the individual and requires him to be perpetually 
vigilant and minutely scrutinising about the actions of govern- 
ment; for in that way alone he can safeguard his own rights and 
restrain the government. Ordinarily, this will be a hide and seek 
game between the state and the individual and every one would 
be on the look out of an opportunity for challenging the other. 
‘Circumspection on either side would be easier, if the demarcation 
lines are accurately drawn, as they had been done in the Bill of 
Rights in England, and both sides are made aware of limitations 
‘on their respective powers. This means written constitutions: and 
codification of the rights of the people, which are at present consi- 
dered indispensable for the establishment of constitutionalism. 
“There is, therefore, no wonder that Locke wase a hot favourite 
with the Philadelphia Convention of the United States and the 
‘Constituent Assembly of France. Locke’s view had an exact echo 
in these two countries; for the Declaration of Independence of 
the United States announced, ‘‘We hold these truths to be self- 
evident that they are endowed by their Creator with certain inalien- 
able rights, that among these are Life, Liberty and the Pursuit of 
Happiness. That to secure these rights, Governments are instituted 
among men, deriving their just powers from the consent of the 
‘governed. That whenever any Form of Government becomes 
destructive of these ends, it is the right of the people to alter or to 


| 1 Essay on *“‘Natural Law” in Great Expressions of Human Rights, edited 
iby R.M. MacIvor, 1950, p. 76. 
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abolish it and to institute new Government.” Likewise, the 
French Declaration of the Rights of Man and Citizen “‘set forth 
in a Solemn Declaration the natural, inalienable and sacred Rights 
of Man in order that this Declaration being ever present to all the 
members of the social body, may unceasingly remind them of their 
rights and their duties: in order that the acts of the legislative 
power and those of the executive power may be each moment 
compared with the aim of every political institution and thereby 
may be more respected.”?2 

The Englishmen derived their fundamental liberties from 
their “good laws and the statutes of the realm’’?3 and reiterated 
them from time to time whenevey it was found that the ancient 
liberties were not honoured by the ruler. Though the origins of 
these rights are shrouded in antiquity, their subsequent codifica- 
tion has imparted elements of accuracy and certainty to them; 
still an Englishman believes that his rights are integral elements 
of Common Law and mere enumeration in the various solemn 
agreements and declarations like the Great Charter, Petition of 
Rights and the Bill of Rights does not either add to or subtract 
from their sanctity. In their view, enumeration of a few rights 
to the exclusion of others is a handicap for the citizen. This 
is making virtue of a necessity. The Briton had scarcely faced 
a violent revolution which had made a fundamental break with 
traditions; the only one that he had during the reign of Charles 
I ended in codified rights. For the Agreement of the People (1647) 
declared, “These things (enumerated earlier) are our native rights 
and therefore we are agreed and resolved to maintain them with 
our utmost possibilities against all opposition whatsoever, being 
compelled thereunto not only by the examples of our ancestors, 
whose blood was often. spent in vain for the recovery of their 
freedoms.” As this Agreement could not remain effective after 
Restoration of Monarchy, the Parliament re-enacted them with 
supplementary rights through the Bill of Rights, 1689. That was 
another occasion when there was a break in the line of succession 

1 Para 2 of the Declaration of Independence of July 4, 1776. From 
H. S. Commager, Documents of American History, Volume I, p. 100. 


2 Preamble to the Declaration of Rights of Man and Citizen of August 
26, 1789. 

3 Petition of Rights of June 7, 1628, Para 1. 

4 Agreement of the People of November 3, 1647. 
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to Monarchy and it was necessary for Englishmen to settle their 
Crown with a King borrowed from Holland. 


Thus even in England which is famous for her unwritten 
Constitution, a period of resettlernent after a period of political 
convulsion has been accompanied by re-enunciation of the ancient 
liberties as adapted to the changed circumstances. Their com. 
patriots in the American Colonies had as much claim on these 
“ancient libertics’’ as those at Home and when they found that an 
arbitrary Monarch from England was depriving them of these 
traditional privileges by thoughtless measures, they had proclaimed 
the Virginia Bill of Rights on the 12th June, 1776 and the Massa- 
chusstts Bill of Rights in 1780 and their example was followed in 
most other states. The War of Independence ended in the repudia- 
tion of the British Crown and re-establishment of orderly govern- 
ment which would ensure to them the same rights and privileges 
which most of the states had already proclaimed and for the denial 
of which the War was fought and won, When these States found 
that the Constitution of the United States, which was ordained and 
established by the Philadelphia Convention in 1787, had not con- 
tained a Bill of Rights, they became suspicious about the designs 
of the new Government to bé established and while ratifying that 
Constitution, many of the States had made it a condition precedent 
to ratification that the Congress must insert these rights at the 
earliest possible opportunity. Accordingly, the Congress in the 
very first year of its existence accepted twelve Amendments to the 
Constitution on September 25, 1789 of which ten were ratified by 
the States an added to the Constitution in 1791. The Preamble 
to the resolution embodying these Amendments read : “‘The Con- 
ventions of a number of States having at the time of their adopting 
“the Constitution expressed a desire in order to prevent misconstruc- 
tion or abuse of powers that further declaratory and restrictive 
clauses be added and as extending the ground of public confidence 
in the Government will best ensure the beneficent ends on its insti- 
tution, be it resolved that....”’* In England, rights were to be 
protected against the usurping Monarchs and in the United States, 
they had to be defended against a too powerful Congress created by 
the new Constitution; hence the American Bill of Rights imposed 


1 R. M. Maclvor (edited), Great Expressions of Human Rights, p. 251. 


Digitized by PPRACHIN, SOA 


436 THE CONSTITUTION OF INDIA 


restrictions on Congressional competence by negative provisions. 
France had carefully followed the footsteps of the American Colonies. 
Its earliest Declaration of Rights of Man and Citizen made on the 
26th August, 1789 was directed against encroachment by an unscru- 
pulous ruler and when it was found that a Constitutional Monarchy 
with limited powers could not be secured, the French Revolution 
took place and the Constituent Assembly of 1793 which provided 
for a Republican system proclaimed in the Declaration of Rights 
adopted by them that “The French People, convinced that 
forgetfulness and contempt of the natural rights of man are 
the sole causes of the miseries of the world, have resolved to set 
forth in a Solemn Declaration these sacred and inalienable rights in 
order that all citizens, being able to compare unceasingly the acts of 
the Government with the aim of every social institution, may never 
allow themselves to be oppressed and dcbased by tyranny; and in 
order that the people may always have before their eyes the founda- 
tions of their liberty and their welfare, the Magistrate the rule of 
his duties, the legislator the purpose of his commission.” 

These enunciations have followed the lines laid down by Locke 
in his analysis. The individuals possess some sacred and inalien- 
able rights with which no government can interfere and these have 
a negative or restrictive force on the governmental jurisdiction. 
Any Government which disregards these rights is resisted and even 
uprooted and when a new structure is built up on its debris, the 
individuals try to reassure themselves about better preservation of 
their rights and liberties. Their suspicion of government induces 
them to codify claims so that these may stand as beacon-lights to 
illumine the path of government and as a guide to the people for 
scrutinising governmental activities. The individual is supposed 
to gain by negativing the authority of government in some respect 
and the state is made to subserve the interests of the individuals 
comprising it. With gradual emergence of democratic institutions 
and introduction of majoritarian rule, the state became the instru- 
ment of the party in majority for the time being for promoting 
popular welfare according to their own light and the rights became 
favourite planks for the minority to resist the majority in power. 
Anti-thesis between the state and the individual became conflict 
between the majority and the minority irrespective of the basis of 


1 Ibid., p. 262. 
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their classifications; for the minorities may be based upon political, 
economic, social or religious differences and whatever might be the 
accepted criterion, the minority looked upon the guaranteed rights 
as the only grounds for protest. In England, both the majority 
and the minority had to safeguard their liberties against a common 
‘usurper, namely the Monarchy, and for this they could forge a 
united front. With the disappearance of any possibility of repu- 
diation of rights by the Crown, the majority and the minority are 
now arraigned against each other. But tradition dies hard and 
there is a considerable measure of tolerance and a spirit of accom- 
modation between the two parties in that country. In France and 
the United States, rights from the outset had to be defended against 
the majority and as such rights had to be seized by the minority 
for defending their interests. AS8 Jefferson said, “‘All too will 
bear in mind this sacred principle that though the will of the 
majority in all cases is to prevail, that will to be right must be 
reasonable; that the minority possess their equal rights which law 
must protect and to violate would be oppression.’ Lincoln repea- 
ted the same ideas when he said, “If by the mere force of numbers, 
a majority should deprive a minority of any clearly written constitu- 
tional right, it might in a moral point of view justify revolution.”? 


Locke was first an individualist and then an advocate of pro- 
perty. His individualism was carried a step further by the Liberal 
Philosophers whose negative conception of state functions coincided 
well with Locke’s emphasis on unfettered enjoyment of property. 
The state and the individual were supposed to be in the midst of 
a perpetual war for running away with as much power as possible 
and the sacred rights guaranteed to the individual were the only 
halters round governmental tyranny. Anti-thesis between the 
state and the individual as under the doctrine of natural rights 

. was complete. Though Jeremy Bentham ridiculed the doctrine 
of natural rights as ‘nonsense on stilts”, he had still believed that 
the individual when left to use his own talents, unencumbered by 
the state, could promote his own development and thereby secure 
“the greatest good of the greatest number”. This constitutional 
negativism had been adequate for a landed aristocracy or a rich 

1 Jefferson’s First Inaugural Address on March 4, 1801, H. S. Com- 


mager, op. cit., p. 187. 
2 Lincoln’s First Inaugural Address on March 4, 1861, Jbid., p. 386. 
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commercial class who were very much interested in laissez-faire 
for unfettered enjoyment of all that they had. Organic composition 
of the body social, which depended with equal strength even on 
its weakest constituent for its development, was farthest from their 
thought. Classical economists with their emphasis on freedom of 
initiative and enterprise had created a millenium for them. When 
the industrial workers and other proletariat organised themselves 
and exerted influence on the state for enforcing ameliorative 
measures, extension of the province of government began imping- 
ing on the traditional liberties which rested on the bed-rock of 
property. Rights which were devised for maximising common good 
stood as impediments for bringing about social security. Locke’s 
theory proved a menace in the industrial era and it was repudiated 
lock, stock and barrel by colléctivist thinkers who did not agree 
that the individuals were discrete units of the body social and that 
they had an existence independent of the society. Rousseau’s 
dictum that “‘the right which each individual has to his own estate 
is always subordinate to the right which the community has over 
all; without this, there would be neither stability in the social tie 
nor real force in the exercise of sovereignty’! replaced Locke’s 
individualism altogether. This signifies two-fold implications of 
state activity: the government should so conduct itself that while 
promoting the good of the individuals, it does not ignore the cause 
of general welfare of the society. Every individual is both a social 
factor as a well as social product; while looking to his own interests, 
he must be willing to make a little sacrifice for the sake of the others 
who are not as he well-placed as himself in the social and economic 
hierarchy. 


: # 

This conception was at the root of John Stuart Mill’s dichoto- 
mic division of individual conduct and his revision of Benthamite 
liberalism. ‘There are two facets of individual life; in one, he jis 
self-contained and in the other, he is related to others. Or, in 
other words, his conduct is either self-regarding or other-regarding. 
‘The state must allow him complete freedom in regard to the 
former aspect of his conduct, but in respect of the latter the 
state has a right to interfere and the individual has a duty to 
permit such interference in the interest of social integrity and cohe- 


1 Jean Jacques Rousseau, Social Contract, Chapter IX. 
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sion. Rights imply responsibilities. Had all individuals been 
cognisant of their duties towards others in society, the extent of 
state interference would have been reduced to a minimum or even 
nullity. Because of absence or feeble existence of this social cons- 
ciousness in man, it becomes necessary for the social agent, that 
is the state, to play a positive role for bringing about general welfare 
of the society and as the individual does not willingly come forward 
to contribute his mite to the social well-being, the Government by 
law compels him to come out of his egoistic groove. As Mill said, 
“Every one who receives the protection of society owes a return for 
the benefit and the fact of living in society renders it indispensable 
that each should be bound to observe a certain line of conduct 
towards the rest. This conduct consists first in not injuring the 
interests of one another, or rathg$r certain interests which either 
by express legal provision or by tacit understanding ought to be 
considered as rights; and secondly in each person’s bearing his 
share of the labours and sacrifices incurred for defending the society 
or its members from injury and molestation.’ Despite his adhe- 
rence to individualism, Mill had assigned a positive role, though 
within limitations, to the state and had bridged the gulf created by 
the individualists between the state and the individual. 


When this conception of positive freedom came to prevail in 
the realm of political philosophy, “‘the cry for human rights now 
becomes more than exhortation or protest. It becomes the precise 
demand for the legal and constitutional embodiment of specific 
claims to liberties and then opportunities.”® The modern view 
of rights differs remarkably from that held by Locke and accepted 
by the American people. Rights are now looked upon as oppor- 
tunities provided by the society for the fullest developmént of 
individual personality. As rights granted to one individual cannot 
be allowed to frustrate this development of another, the state 
is vested with the power of so restricting their enjoyment that 
the aggregate social welfare is maximised. Needs of security of 
state and of society, public morality and, above all, organic deve- 
lopment of all elements constituting the body social or political, 
operate as restrictions On individual liberty. As for instance, right 


1 John Stuart Mill, On Liberty (Basil, Blackwell, 1948), pp. 66-67. 
2 rR. M. MacIvor, op. cit., Foreword, Pp. xiv, 
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to property may be enjoyed by the individual but this has to be so 
attuned as would enable another to enjoy right to work, right to 
reasonable hours of work and leisure and also to a tolerable standard 
of living. This explains why modern constitutions, while retain~ 
ing all those rights enunciated by the French and American 
nations, codify many more relating to social and economic aspects 
of the life of an individual. Rights are essentially social in cha- 
racter; they are claims on society and are safeguarded by society. 
No claims for rights to be enjoyed outside society or derived from 
those enjoyed by the individual in the pre-social state of nature cam 
be conceded in modern times. There are no natural rights; all 
rights are social in their significance. The society grants them to 
enable an individual to develop himself; the society can as well 
restrict them exactly for the same purpose. John Stuart Mill 
meant the same thing when he wrote, “The liberty of the individual 
must be thus far limited; he must not make himself a nuisance to. 
other people.” The conception is implicit in the French Decla- 
ration of 1789, which defined liberty as follows: — “Liberty 
consists in the power to do anything that does not injure others; 
accordingly the exercise of the natural rights of each man has for 
its only limits.those that secure to the other members of society 
the enjoyment of these same rights. These limits can be deter- 
mined only by law.’ It has been made clearer still in the French 
Declaration of 1793 which stated, “Liberty is the power that 
belongs to man to do whatever is not injurious to the rights of 
others: it has nature for its principle, justice for its rule, law for 
its defence; its moral limit is in the maxim: Do not do to another 
that which you do not wish should be done to you.” 

There are tus two approaches to a Bill of Rights. Either 
the state is a rapacious institution always lurking in the bush to 
deprive the individual of his own powers and privileges through an 
arbitrary Monarch or a power-hungry and unscrupulous Assembly 
and as such effective restraints in the form of codified rights should 
be imposed on its movement. These rights are to be enforced by 
the individual through his basic right of revolution or through a 
a i 

| € state and it functions as a 
mediator between the two. It represents the individuals as in a 


1J. S. Mill, op. cit., p. 49. 
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democracy and is intended to protect the rights and liberties of 
those individuals against attack from other individuals acting 
alone or in groups. [It is also the representation of the state and 
as such its primary duty is to preserve security of the state and 
harmonise the interests of the individual with those of the state, 
there being no anti-thesis between the two. As the Government 
is in possession of the General Will of the community, it is supe- 
rior to every particular will. Particular wills acting singly or in 
aggregation can have no claim for imposing any restraint on the 
operation of the General Will; for General Will is not the sum of 
particular wills, it is the universal constant of those wills, each one 
of which is less than and inferior to the General Will. As Rous- 
seau said, “Alienation being without reserve, the union is as perfect 
as it can be and no associate hasanything more to demand; for if the 
individuals retained certain rights, as there would be no common: 
superior to decide between them and the public, each being on 
one point his own judge, would ask to be so on all; the state of 
nature would thus continue and the association would necessarily 
become inoperative or tyrannical.” ‘This double approach has. 
brought into existence a conflict of opinions—which conflict has. 
not disappeared even in the twentieth century—among their 
protagonists but the modern age has depended so much on the 
tenets of collectivism and humanism that while rights have been. 
created and codified for interposing restraints on the competence of 
the state, the government has also been given power to circums- 
cribe these rights for the sake of the general good of the community. 
Neither the individual nor the state has any kind of absolute or 
unlimited powers and privileges. 7 

It has further been seen that a period of national convulsion 
ending in the repudiation of a particular form of government creates 
a breach in history, unsettles every settlgd pattern of individual 
and social control, makes all governments irrespective of their form 
of organisation suspect and unpopular and generates forces of 
distrust as also a desire for hamstringing all future governments 
so that undesirable phenomena against which the revolution was 
staged and won may not reappear in future. Rights are codified 
after exercise of the right of revolution in order that there will. 


1 J.J. Rousscau. Social Contract, Chapter VI. 
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be no further necessity for exercising this most sacred and inalien- 
able right once again. Thus all such revolutions have been 
followed by written constitutions and every written constitution 
inserts a system of codified rights. 

However, all countries have been influenced either by one or 
the other approach towards the value of state authority. The 
United States was more influenced by Locke than his own home 
country and the American Constitution was drawn up as a very 
liberal document demarcating as wide a field for the individual as 
could be possible. While recommending fundamental rights for 
the individual, Locke had recommended supremacy of Parliament 
and this was natural for an Englishman. In the Constitution of 
the United States, the Congress was decidedly the most powerful 
organ of Government but theré was so much suspicion against 
government as such that even the Congress was viewed with suspi- 
cion and despite there being separation of powers and federalism as 
factors controlling the powers of the Congress, the States had insisted 
on a Bill of Rights also for imposing still further limitations on it. 
‘This was done by the first Congress through the first nine Amend- 
ments which are in the nature of restraints on Congressional 
competence. The Supreme Court was given the authority to pro- 
tect the Constitution and the rights embodied therein and this 
made the judicial restraint over Congressional activities very much 
pervasive. Lest dangers to individual liberties should come from 
unexpected quarters, the Ninth Amendment provided that ‘‘The 
enumeration in the Constitution of certain rights shall not be 
construted to deny or disparage others retained by the people” 
and if these residuary rights are to be preserved, the Judiciary 
must be able to discover them. This has turned the scales of 
governmental equilibrium in favour of the courts and made the 
Congress dependent upon them for due discharge of its responsibili- 
ties. In the words of the Supreme Court, “It is not to be disguised 
that the framers of the Constitution viewed with some apprehension 
the violent acts which might grow out of the feelings of the moment 
and that the people of the United States in adopting that instru- 
ment have manifested a determination to shield themselves and 
their posterity from the effects of those sudden and strong passions 
to which men are exposed.” The Supreme Court has further held 


1 Fletchers vs, Peck (1810). 


Digitized by PPRACHIN, SOA 


RIGHTS AND LIBERTIES OF CITIZENS 443 


that the rights are limitations on the competence of both the legis- 
lative and executive organs and it is the function of the judiciary 
to safeguard them from all forms of encroachment. “‘Due process” 
clause as used in the Fifth and Fourteenth Amendments and the 
concept of residuary rights as deduced from the Ninth Amendment 
have established judicial supremacy in the United States. This is 
apparent from the historical background of the Revolution; for 
rights were to be safeguarded at that moment from an arbitrary 
‘King and an unsympathetic Parliament, both of whom in collusion 
‘had deprived the Colonists of their human rights. 

The position was altogether different in England. The rights 
of the people were to be protected from attacks by despotic and 
pretentious rulers; so in putting forward this defence, the people 
took their stand on “‘the law of the land” as against discretion of 
the Crown. The famous thirty-ninth paragraph of the Magna 
Carta had contained the statement that “No freeman shall be taken 
or (and) imprisoned or disseised or exiled or in any way destroyed 
nor will we go upon him or send upon him, except by the lawful 
judgment of his peers or (and) by the law of the land.” This was 
the starting point of the “‘ancient liberties”? of Englishmen and when 
‘law of the land” came to include those made by the Parliament, 
that is statutes and common law, rights were subject to definition 
by both the Parliament and by the courts. This had established 
the supremacy of Parliament and any statute made by it was the 
law of the land and as such could limit the rights or redefine them. 
The Court had no power to declare Parliamentary statutes invalid 
on the ground that they had abridged or abrogated some of the 
rights of the people; for rights spring from “‘the law of the land” 
which is made by Parliament. As the House of Lords had stated, 
“All the courts today, and not least this House, are as zealous as 
they have ever been in upholding the liberty of the subject. But 
that liberty is a liberty confined and controlled by law. . ..It is in 
Burke’s words, a regulated freedom. . . .In the constitution of this 
country, there are no guaranteed or absolute rights. The safeguard 
of British liberty is in the good sense of the people and in the 
system of representative and responsible government which has 
been evolved.”’2 As regards the jurisdiction of the courts, the 


1 R. M. MaclIvor, op. cit., p. 229. 
2 Liversidge vs. Anderson (1942), Lord Wright. 
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Court of Appeal had said in 1870, “Acts of Parliament are laws of 

the land and we do not sit as a Court of Appeal from Parliament 

....If an Act of Parliament has been obtained improperly, it is for 

the legislature to correct it by repealing it; but so long as it exists 

as law, the Courts are bound to enforce it.”’”1 This means two 

things. The executive laws and actions are reviewable by the 

courts of law and any official is amenable to punishment for viola- 

tion of individual rights, if he cannot justify his action and conduct , 
on the basis of a law made by Parliament. It therefore means, on 

the other hand, that Parliament is at liberty to make any law for! 
strengthening the hands of the executive in emergencies and other 

extraordinary occasions, by making restrictive laws for the abridge- 

ment of individual rights. The Defence of the Realm Acts of 1914 

and 1939 and the Public Order Act of 1936 are instances of this 

type. Thus as in the United States, there was no suspicion of the 

people against Parliament being despotic at any time and in reality 

the Parliament had waged a struggle against Monarchy on behalf of 

the people. The Monarchy symbolises the executive and as such 

rights are enforceable against that organ of government only. With 

the establishment of responsible government, the margin between 

Parliament and Government has been practically obliterated and 

with Cabinet domination over both the executive and legislative 

organs, safeguards for individual liberty do not lie in any institu- 

tional arrangements; on the other hand, they rest on the subjective 

and incalculable factor of ‘“‘the temper of the people”. The 
Englishman has no right in the sense in which an American, an 

Indian or a German has; but he has more liberties in as much as 
his Parliament fuactions within self-imposed limitations and con- 
servatism of Englishmen prevents his Government from becoming 
autocratic also. 


There was an inevitable impediment aginst efficient Govern- 
ment in the United States because of the system and nature of 
fundamental rights. The courts had interpreted the “due process’” 
clause in so comprehensive and conflicting a manner that every 
Act of Congress and every action of the executive could be attacked 
by the judiciary on the ground of individual rights and declared 
ultra vires. “Due process’ became a veritable bull in the china 


1 Lee vs. Bude Company (1870). 
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shop of Congressional and governmental programmes. As Justice 
S.R. Das of the Indian Supreme Court said, “We have been 
referred to a number of text-books and decisions showing the deve- 
lopment of the American doctrine of ‘due process of law’ and we 
have been urged to adopt those principles in our Constitution .... 
The very large and nebulous import of the word ‘due’ was bound to 
result in anomalies; for what was not due on one day according to 
the Judges then constituting the Supreme Court became ‘due’ say 
twenty years later according to the new Judges who then came to 
occupy the Bench, for the Court had to adapt the Constitution 
to the needs of the society which were continually changing and 
growing.”! * This difficulty was got over by the importation of the 
doctrine of “‘police powers’ whieh helped the Court in authorising 
extraordinary measures undertaken by the executive departments. 
As Chief Justice Kania of the Supreme Court of India said, “To 
control the meaning so given to that expression (due process) from 
time to time, the doctrine otf police powers was brought into play. 
That doctrine shortiy put is that legislation meant for the good of 
the people generally and in which the individual has to surrender 
his freedom to certain extent because it is for the benefit of the 
people at large, has not to be touched by the touch-stone of the 
due process of law formula.”? Due process had enthroned Locke 
in the seat of power and authority; police powers have made a 
compromise between him and Rousseau and has brought the United 
States nearer to England. But in any case, this has been brought 
about by the judiciary favouring the other two organs and not by 
increasing their inherent powers. The doctrine of liberalism 
remains intact; it has been reconciled with the Societarian outlook 
through a shift in judicial emphasis. 


Evolution of the doctrine of rights,in England and the United 
States came to rest on the principle that ‘‘the bill of rights in any 
constitution is the instrumentality through which arbitrary ex- 
pansion of government is limited and a sphere of ‘natural rights’ 
of each individual is thus safeguarded against political interference 
+++. In fact, all of them presuppose a government. It would be 
more appropriate to call these rights social or political. Although 
they are not necessarily limited to citizens, they require a govern- 


1 A. K. Gopalan versus State of Madras (1950). 
2 Ibid. 
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ment for their enforcement. They are rooted in deep conviction. 
Bills of Rights express the dominant ideas concerning the relations 
between the individual citizen and the Government.”! This was 
taken advantage of by countries like India and Germany who had 
drawn up their constitutions much later. They could understand 
the difficulties experienced by the United States for not having 
bestowed on the Congress the power of regulating the scope of 
individual rights. In the United States, supremacy was transferred 
from the legislative to the judicial organ with the attendant evil of' 
“robed oligarchy’”’. They could also realise that without a strongly 
organised public opinion as in England, unfettered sypremacy of 
the Parliament was equally a dangerous arrangement. These 
countries which built up their constitutional edifices much later had, 
therefore, to adopt the middle course by codifying a detailed set of 
rights, vesting necessary competence in the Parliament to abridge 
them in times of necessity and empowering the judiciary to safeguard 
the rights against encroachment from the executive and against 
unreasonable restrictions imposed by the legislature. 

Weimar Germany had a much greater necessity for individual 
rights. This was because of the fact that the constituent parties 
of the Weimar Coalition did not agree on fundamental approaches 
and as such each one of them strove to include as much of its own 
programme as it could under the chapter “‘Rights and duties of 
Germans.” ‘The Weimar Constitution had the credit of possessing 
the longest chapter on Basic Rights with enumeration in utmost 
details. “The German Constitution of 1919 was drafted and 
enacted by what later became known as the Weimar Coalition, a 
conjunction of Liberals, Catholics and Socialists. These parties 
had been united in their opposition to the monarchical govern- 
ment of Germany. But had they enough in common to draw 
up a constitutional Bill of Rights? Even a casual observation 
of the second part of the Constitution of the German Republic 
would incline one to reply with an emphatic No. These Rights 
and Duties of Germans contained Liberal, Catholic and Socialist 
Principles in a motley assortment.”’?” The rights covered a broad 
ground from home to grave and its credit lay in the provisions for 
economic rights much earlier before any other constitution had 


1 C. J. Friedrich, Constitutional Government and Democracy, p. 160. 
2 Ibid., p. 163. 
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thought of it. Even the right to property which has been treated 
as so sacrosanct in the United States was left to be regulated by law. 
‘Thus there was a harmonious combination of the concepts of in- 
violability of individual rights and necessity of social security and 
governmental efficiency. But a serious danger to the sanctity of 
these rights lay in Article 48 which made them subservient to the 
will of a party in power for the time being. It clearly provided 
that “for this purpose, he (the President) is permitted for the time 
being to abrogate either wholly or partially the fundamental rights 
laid down in Articles 114, 115, 117, 118, 123, 124, and 153.” 
Rights had been dependent upon the goodwill of the executive and 
even though measures for suspending them awaited approval of 
the Reichstag, this was really no s2feguard in a parliamentary form 
of government. Rights constitute guarantces against executive 
dictatorship, but in Germany they constituted a spring-board for 
establishment of a dictatorship; for on the plea of danger to security 
of the state engineered by a Reichstag fire, the National Socialists 
could set them aside at the earliest opportunity and inaugurate 
a party—and in reality a personal—dictatorship. 

The Basic Law has been more scrupulous in this regard. 
There is a more direct and forthright enunciation of Basic Rights 
of individuals and adequate precautions have been provided for 
preserving their sanctity. “The German people acknowledge 
inviolable and inalienable human rights as the basis of every human 
community”’ and ‘“‘the basic rights are binding on the legislature, 
on the executive and on the judiciary as directly valid law.”? But 
they are not absolute rights; ‘‘every one has the right to free deve- 
lopment of his personality in so far as he does not infringe the 
right of others or offend against the constitutional order or the 
moral code.” Here is that harmonisation between the rights of 
the individual and the needs of state and society. Powers have been 
vested in the organs of the government for imposing limitations 
by law and every possibility of their arbitrariness has been guarded 
against by making the rights justiciable. Article 19 is the most 
sacred provision for upholding the sanctity of basic rights. It 
imposes triple restrictions on arbitrary action of government. 

1 Article 48 of the Weimar Constitution, Para 1. 


2 Article 1 (2) and (3) of the Basic Law. 
3 Article 2 (1) of the Basic Law. 
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Firstly, “in so far as a basic right may be restricted by legislation 
or on the basis of a law, this law must be of general application and 
not applicable solely to an individual case.” Further, the law 
must specify the basic right and indicate the Article concerned. 
“This will prevent clandestine repudiation of fundamental rights 
under the guise of emergencies. Secondly, “in no case may a 
basic right be infringed upon in its essential content’; in other 
words, regulation of right is not its complete repudiation and 
merely because the legislature has the right to regulate a right 
for securing collective well-being, it cannot unreasonably abrogate 
it altogether. But no legislature can be trusted to function under 
auto-limitations; judicial safeguards must be erected to prevent a 
‘bad law from being enacted anc validly enforced. Hence “‘should 
any person’s rights be infringed by public authority, he shall have 
recourse to courts. In so far as there is no other juridiction, the 
recourse shall be to the ordinary courts.” Judicial review of 
legislations pertaining to rights is not vested in any particular set 
of courts. The power of all courts to exercise this power has the 
effect of widening the scope of remedial action against irres~- 
ponsible conduct of government and use of the phrase “public 
authority’”’ brings both the legislature and the executive under 
judicial scrutiny. The Constitutional Court, of course, has the 
final say and as jit is composed of persons drawn from the judicial 
and legislative organs, there can be no objection from the side of 
the government against its decisions as in the United States where 
‘courts are accused of creating unnecessary difficulties for the smooth 
running of administration. The Basic Law does not permit sus- 
pension of rights by the executive authority as was done in Article 48 
of the Weimar Constitution and this leaves no scope for any action 
having the force of abridgement or abrogation of rights escaping 
from judicial notice. * 


The Indian Constitution has been very much influenced by 
the principles followed in the U.S.A. and Eire although in this, India 
has torn herself from the British tradition. As we will notice in 
the rest of the Chapter, our position is one of a half-way house 
betweerr the English and American models. The Constitution 
contains two sets of rights. One set is entitled “Fundamental 
Rights” and they constitute Part III of the Constitution. These 
are justiciable and adequate safeguards have been erected for 
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protecting them from attacks from all conceivable quarters through 
constitutional and judicial remedies. The other set is known as 
“Directive Principles of State Policy” and it forms Part IV of the 
Constitution. ‘The provisions contained in this Part shall not 
be enforceable by any Court but the principles therein laid down 
are nevertheless fundamental in the governance of the country 
and it shall be the duty of the state to apply these principles in 
making law.” ‘This is an imitation from the Constitution of 
Eire. It embodies important principles like adequate means of 
livelihood, equal pay for both men and women, ownership and 
control of the material resources of the community to subserve the 
common good, operation of the economic system against con- 
centration of wealth and of medhs of production to the common 
detriment, right to work, education and public assistance in cases 
of unemployment, old age, sickness and disablement, free and 
compulsory primary education and promotion of international 
peace and security by maintaining just and honourable relations 
between nations, fostering respect for international law and treaty 
obligations in the dealings of organised peoples with one another 
and encouraging settlement of disputes by arbitration. Most 
of these principles would help in the establishment of a welfare 
state and would even facilitate the inauguration of a socialist state. 
For, these principles would become rights the moment Article 37 
is amended thereby making this Part justiciable also. Part” TII 
enumerates seven categories of rights and their limitations, all of 

which are justiciable. This Part is more detailed than similar 
provisions in other contemporary Constitutions And if Parts III 
and IV are read together, they stand a good ‘comparison with 
analogous provisions of the Weimar Constitution. 

The Directive Principles have been responsible for a consi- 
derable degree of confusion in India. Originally these principles 
were expounded in the Constituent Assembly as “potential mile- 
stones” on the road of progress of the State towards the goal of 
social welfare. The state was alive to the necessity of making 
them rights of individuals and duties of government but in the 
midst of overwhelming odds and difficulties following partition of 
the country and in view of the immense costs.involved in imple- 
menting most of these principles, it was impossible to elevate them 


1 Article 37. 
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to the rank of compulsory obligations. The state would constantly 
bear them in mind while formulating policies and administering 
them and when time would ‘be deemed opportune and the state 
will feel competent to shoulder them compulsorily, this can be 
done by minor modifications of the Constitution and not by a 
full-scale overhaul.3 In fact, Article 368 permits amendment of 
this Part by just a two-third majority in each House of Parliament. 
In other words, the Directive Principles are in the nature of a 
moral homily or ‘““‘a manifesto of aims and aspirations” .® As the 
courts have no jurisdiction over this Part, many have expressed 
doubts as to its utility and to the relevance of its inclusion in a 
Constitution. But, while commending the Constitution (First 
Amendment) Bill, 1951 for consideration by Parliament, Dr. B. R. 
Ambedkar who is regarded as the Father of the Constitution had 
spoken of a different type of utility of these Directives. He said, 
“There was ample scope in the Indian Constitution for the recog- 
nition by the Courts of the doctrine of implied powers and the 
Directive Principles in the Constitution contained this doctrine 
implicitly. If the Directive Principles were obligations cast on the 
state, the state could only discharge them through legislation.”? 
He wanted the Courts to use the Directives not for the sake of 
widening the privileges of the individual but for strengthening the 
hands of the state. Unfortunately the Courts were not willing to. 
play this dubious role. For, as Justice S. R. Das of the Supreme 
Court observed in a majority judgment with which the entire Court 
including the Chief Justice concurred, ‘The Directive Principles. 
of State Policy which by Article 37 are expressly made unenforce- 
able by a court ¢annot override the provisions found in Part III 
which, notwithstanding other provisions, are expressly made enforce- 
able by appropriate writs, orders or directions under Article 32. 
The Chapter of Fundamental Rights is sacrosanct and not liable 
to be abridged by any legislative or ex€cutive act or order except 
to the extent provided in the appropriate Article in Part III. The 
Directive Principles of State Policy have to conform to and run as. 
subsidiary to the Chapter of Fundamental Rights.” The way to 


1 Constituent Assembly Debates, Volume VII, p. 494. 

2 Professor K. C. Wheare in Calcutta Weekly Notes (1950), Numb P 
3 Parliamentary Debates (1951), May 18, 1951. ( 1, Ntmber 54. 
4 State of Madras vs. Champakam (195 1). 
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paradise as visualised in the Directive Principles thus passes through 
the thorny road of Fundamental Rights and the Indian State cannot 
short-circuit them. 

Nevertheless, it must be said that these principles are of a 
paramount importance and the Constitution enjoins that they shall 
be deemed fundamental in the governance of the country. Gledhill 
expressed the view that “even though these principles are not 
enforceable in a court they are bound to affect the decisions of 
the courts on constitutional questions.” He added: “‘Many of 
the Fundamental Rights are subject to reasonable restrictions in 
the interest of the general public. In interpreting those rights 
the courts will be obliged to lay down canons for determining what 
is reasonable and it is improbable that a restriction should be 
deemed reasonable if it offends against these Directive Principles.” 
This has, in fact, happened in many cases.’ In M. H. Qureshi 
vs. State of Bihar? the Supreme Court observed: “The Direc- 
tive Principles cannot override the categorical restrictions imposed 
on the legislative power of the State. A harmonious interpretation 
has to be placed upon the Constitution and so interpreted it means 
that the State should certainly interpret the Directive Principles 
but it must do it in such a way that its laws do not take away or 
abridge the fundamental rights.” On this basis the Court held 
that ban on the slaughter of cows of all ages and calves of cow 
and buffaloes was reasonable and valid and was in consonance 
with the directive principles laid down in Article 48 of the Cons- 
titution. 

Fundamental Rights in the Constitution of India do not set 
up the British pattern of parliamentary supremacy nor do they 
help in establishing supremacy of the judiciary as in the United 
States. The broad framework has been defined by the Indian 
‘Supreme Court as follows :—*‘The Constitution of India is a written 
constitution and though it has adopted many of the principles of 
the English parliamentary system, it has not accepted the English 
doctrine of absolute supremacy of Parliament in matters of legis-. 


1 A. Gledhill, The Republic of India, p. 162. 

2 For example, Bijay Cotton Mills Ltd. vs. The State of Amjer, 
A. I. R. 1955. S. C. 33; State of Behar vs. Kameshwar Singh, A. I. R. 1952, 
S. C. 252; Balbir Singh vs- The State, A. I. R. 1958, Assam 17; Arjan Das 
vs. State of Punjab, A. I. R. 1958, Punjab 400; Jugal Kishore vs. Labour 
Commissioner, A. I. R. 1958, Pat. 443. 
2 3 A. I. R. 1958, S. C. 733. 
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lation. In this respect, it has followed the American Constitution 
jand other constitutions modelled on-it.”3 On the other hand, 
rights in India are also not absolute. They are of two categories. 
Some rights are in the form of restrictions on state authority and 
as such are negative in character. Others are positive privileges 
of the individual and it is expected that the state will assist in pro- 
tecting them. But in both cases, whether they are restrictions on 
state authority: or privileges granted to the individuals, the state 
has the power of regulating them by law in the interest of general 
well-being. Wherever the state has the power of regulation by 
law, the courts have a right of reviewing those legislations in case 
some one challenges the law before the courts on the ground of 
violation, abrogation, infraction or abridgement of his rights. 
“The right to constitutional remedics as provided in Article 32 is 
itself a fundamental right and the Supreme Court and any other 
court as authorised by Parliament have the power of issuing ap- 
propriate writs, orders and directions for the purpose of enforcing 
other rights specified in the Constitution, ‘This power can also 
be exercised by the Statc High Courts under Article 226 of the 
Constitution. The Supreme Court has held? that any citizen is 
free either to invoke the original jurisdiction of the Supreme Court 
under Article 32 or its appellate jurisdiction under Article 132 for 
getting a fundamental right enforced. 


As in the United States, the Indian judiciary is competent to 
restrain both the executive and the Parliament from encroaching 
upon the fundamental rights. The construction of Article 12 
has been made Pervasive enough to include within the connotation 
of the term “‘state’”’ not only governments and legislatures of the 
Union and of the States but also local and other authorities within 
the territory of India or under the control of the Government of 
India. Any body or institution having the power of exercising 
individual or joint control over citizens has to bear in mind the 
sanctity of these rights of citizenship in planning their policy and 
activities; if they do not do so and they appear to disregard these 
rights in any form, Article 32 empowers the citizen to seek  Cconsti- 
tutional remedies and authorises the judiciary to grant these 


through writs, orders and directions. Authority is based upon 


1A. K. Gopalan vs. State of Madras (1950), Justice Mukherjee. 
2 Romesh Thappar vs. State of Madras (1950). 


Digitized by PPRACHIN, SOA 


RIGHTS AND LIBERTIES OF CITIZENS 453 


law and in Article 13, not only existing laws repugnant to the 
rights have been voided to the extent of repugnancy but also laws 
to be made hereafter are so circumscribed. In adjudging the 
meaning of law, the judiciary has been given the most extensive 
authority for scrutinising not only the statute law but also any 
ordinance, order, bye-law, rule, regulation, notification, custom or 
usage having the force of law. Hence all authorities acting directly 
or indirectly, overtly or covertly must function within the limita- 
tions prescribed in Part III of the Constitution; otherwise they 
are likely to come into clash with these rights and as such are liable 
to judicial reproach. Article 13 of the Constitution has been 
interpreted by the Supreme Court in 1967 in the case: Golakhnath 
and another vs. State of Punjab go include even a Constitution 
(Amendment) Act within the purview of ‘law’ as defined therein. 
‘The Supreme Court have declared that the power to amend the 
Constitution is an instance of exercise of legislative power by 
Parliament and as such, every Constitution (Amendment) Act is 
law and it cannot have the effect of either abridging or abrogating 
fundamental rights. This interpretation has made the fundamental 
rights in India sacred and sacrosanct and placed them: beyond the 
scope of the constituent power of Parliament. The Supreme 
Court have held that hereafter, they will not permit Parliament 
to amend the rights through an amendment of the Constitution, 


But the competence of the judiciary is limited in respect of 
scrutiny of laws made by the Parliament. The Constitution of 
India like the Weimar Constitution and the Bonn Basic Law of 
Germany, while enumerating the different fundamental rights, 
has provided for their own limitations as well; most of the rights 
are subject to regulation aid modification by law to be made by 
the legislatures. To this extent, the British concept of parlia- 
mentary supremacy has been imported into India; for wheré the 
Parliament is empowered to make laws, the Supreme Court cannot 
challenge its authority for imposing limitations and the only help 
that the judiciary can render to the citizens is given through exami- 
nation of the contents of the law to find out if the limits provided 
in the Constitution are those ordained by the laws so made, For 
example, each one of the seven freedoms. of citizens in Article 19(1) 
have been limited in Article'19 (2) to (6) and the legislatures 
have the power of imposing “reasonable restrictions” in the interests 


Digitized by PPRACHIN, SOA 


454- THE CONSTITUTION OF INDIA 


of security of state, public order or any other necessity of the com- 
munity. The question of laws imposing limitations cannot be 
reviewed by the judiciary; they can only scrutinise if the restric- 
tions imposed are reasonable. This introduces a fundamental dis- 
tinction between conditions in the United States and those in India. 
All Congressional or state statutes are reviewable in the former 
in their full significance, whereas the Indian courts can exercise the 
power of review in a strictly limited sphere. As Dr. B.R. Ambedkar 
said, “What the Constitution has done is that instead of formulat- 
ing Fundamental Rights in absolute terms and depending upon 
the Supreme Court to come to the rescue of Parliament by invent- 
ing the doctrine of police power, it permits the state to directly 
impose limitations upon the Fundamental Rights.”! The Supreme 
Court declared its own position in unambiguous terms; for Justice 
S. R. Das said,? “In India, the position of the judiciary is some- 
where between the Courts in England and the United States. . .Our 
Constitution unlike the English constitution recognises the Courts’ 
supremacy over the legislative authority but such supremacy is 
a very limited one; for it is confined to the field where the legis- 
lative power is circumscribed by limitations put upon it by the 
Constitution itself. Within this restricted field, the Court may 
on a scrutiny of the law made by the legislature declare it void, 
if it is found to have transgressed the constitutional limitations. 
But our Constitution like the American Constitution does not 
recognise the absolute supremacy of the Court over the legislative 
authority in all respects.” ‘This clearly proves that the rights in 
India are partly subject to the democratic sense of the Parliament 
and are only partly in the safe custody of the Judiciary. 


It has been established more than once that the Supreme Court 
cannot render a declaratory judgment on a law purported to have 
restricted fundamental rights. They can only move on a com- 
plaint made by a citizen whose right has actually been violated, 
which means that like the Supreme Court of‘ the United States, 
the Indian Supreme Court is willing only to decide a case involving 


1 Constituent Assembly Debates, Volume VII, p. 43. 


2 A. K. Gopalan vs. State of Madras (1950). Also see State of Madras 
vs. V. G. Row where Chief Justice Patanjali Sastri observed: “While the 
Court naturally attaches great weigh to the legislative judgement, it cannot 
ନ its own duty to determine finally the constitutionality of an impugned 
statute.?” 
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review of a legislation. Where an aggrieved party does not seek 
the help of the Court, it does not review legislations enacted by 
the competent legislature, even if they offend against fundamental 
rights. The Court is however prepared to waive this requirement 
in case of a prayer for a writ of Habeas Corpus where any one. 
known to the person deprived of his personal liberty can move the 
Court. “Any body who complains of infraction of any of the 
fundamental rights guaranteed by the Constitution is at liberty to 
move the Supreme Court for the enforcement of such rights... .. 
A well-knownillustration of exception is furnished by the procedure 
that is sanctioned in an application for a writ of habeas Corpus. ... 
A proceeding under Article 32 cannot really have any affinity to 
what is known as a declaratory suit.” 


Thus the Constitution of India sought to provide a system of 
restrictive rights and not absolute rights. “‘There cannot be any 
such thing as absolute or uncontrolled liberty wholly free from 
restraints; for that would lead to anarchy and disorder. The 
possession and enjoyment of all rights .... are subject to such 
reasonable conditions as may be deemed to be, to the governing 
authority of the country, essential to the safety, health, peace, general 
order and morals of the community. ... What the Constitution 
attempts to do in declaring the rights of the people is to strike a 
balance between individual liberty and social control.”? 


PARTICULAR RIGHTS 


The Virginia Bill of Rights (1776) had proclaimed, “‘All men 
have certain inherent rights, of which, when they enter into a 
state of society, they cannot by any compact deprive or divest their 
posterity’’; these “rights do pertain to them and to their posterity 
as the basis-and foundation of government,”? Likewise the Massa- 
chusetts Bill of Rights (1780) had declared, “All men have certain 
natural, essential and inalienable rights .... Whenever these great 
objects are not obtained, . the people have a right to alter the 


government.”* Rights which constitute the basis of government 


1 Chiranjit Lal vs. Union of India (1950), Justice B. K. Mukherjee. 
2 A. K. Gopalan vs. State of Madras (1950). 

3 H. S. Commager, op. cit., Volume I, p. 103. 

4 Ibid., p- 107. 
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and for non-observance of which the sovereign people can have 
resort to their basic right of revolution, must be codified and made 
so certain that neither the people nor their government remain 
in doubt about their scope and extent and that no party disregards 
them out of sheer ignorance. When a written constitution is 
enacted for the purpose of imparting definiteness, certitude and 
stability to the governmental organisation, it is but natural that it 
should also include an enumeration of these rights in order that 
no doubt can ever be raised about them. In the absence of such 
a definition, the government will be in perpetual peril of being 
overthrown by revolution and the people may also have to use 
frequently their ultimate right of overthrowing government. This 
situation is neither fair for the government nor tolerable for the 
people. Accordingly the State” Legislatures in the United States 
while ratifying the Constitution formulated by the Philadelphia 
Convention imposed a condition that the first Congress must enact 
a Bill of Rights in order that the citizens might claim them against 
the government so.established. The utility of codified rights has 
been clearly indicated in the Preamble to the Universal Declaration 
of Human Rights adopted by the General Assembly of the United 
Nations on the 10th December, 1948. It said : ‘Whereas disregard 
and contempt for human rights have resulted in barbarous acts 
which have outraged the conscience of mankind .... whereas it is 
essential, if man is not to be compelled to have recourse as a ]Jast 
resort to rebellion against tyranny and oppression, that human 
rights should be protected by law, the General Assembly proclaims” 
the Declaration.! Rights in general might be comprehensive and 
all-pervasive but in the interest of smooth government and recogni- 
tion and observance cf riglits by them, the Constitution of a state 
should proclaim what particular rights are granted by it to its 
citizens. This will enabJje the citizens to claim them before the 
courts of law and facilitate government’s guarantee against repudia- 
tion or encroachment upon them by anyone whatsoever, 

Though enumeration and codification of rights have been 
familiar features of all modern constitutions, it cannot be said 
that all of them are equally exhaustive or they have guaranteed 
the same number of particular rights. Their number and detailed 
specification viurv according to the circumstances prevailing in 


YR As MocTvor, op. cil., last page. 
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a particular country. The Englishmen go over to their historic 
declarations to find out what rights had been claimed by their 
ancestors from time to time; but it cannot be said that the rights. 
of an Englishman depend exclusively upon them. His Parlia- 
ment is supreme and it can enact any legislation for abridging or 
enlarging the scope of individual rights. The Magna Carta, the 
Petition of Rights and the Bill of Rights are not limitations on the 
competence and authority of Parliament; even the Habeas Corpus. 
Act, which is a statute, can be repealed as easily as any other ordi- 
nary Act. Lack of precise definition has made the rights of English- 
men more comprehensive; they derive them from their “law of the 
land” and no person whether official or non-official can deprive 
them of their rights without being liable to penalty through an 
ordinary court of law. Not being accustomed to violent revolu- 
tions, England has maintained a continuity in national life which 
is hardly disturbed by arbitrary action either by an omni-competent 
Parliament or by too powerful government. In not enumerating 
their rights anywhere, Englishmen have really unlimited freedoms. 


The Americans are Englishmen removed by two hundered 
years in point of time. They have equally good reasons for deriving 
their inspiration from the same historic declarations which have 
formed the bulwark of English political life; still a revolution led 
to the adoption of enumerated and codified Bills of Rights which 
specified the particular rights and liberties of the people. The 
Constitution in Article I had already provided against suspension 
of Habeas Corpus or enactment of Bills of Attainder but the people 
wanted many more rights to be enumerated as elements of the 
Constitution and this was done through the first ten Amendments. 
Even these Amendments were halting in character, for they speci- 
fied a few rights and concluded by a vague definition in the Ninth 
Amendment. It is doubtful if “others” as used in this Amend- 
ment can be ever specifically defined by the Supreme Court without 
reference to the historic documents of England or their own 
Virginia and Massachusetts Bills of Rights. Amendments XIII, 
XIV, XV and XIX also pertain to Fundamental Rights of citizens; 
in fact, the Fourteenth Amendment has been epoch-making in the 
constitutional development of the United States and without 
equal protection against the Congress and the States, rights lose a 
good deal of their sanctity. It is likely that with the passage of 
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time many more rights might be added to the Constitution through 
subsequent Amendments or even through judicial interpretation. 


The Constitution of the United States is essentially conserva- 
tive in character; it had embodied a philosophy which was based 
on the principles of individualism and non-interference with the 
right of property. Constitutions framed after the First World 
War have a societarian bias and they have aimed at reconciling 
individual rights with the necessity for social welfare and security. 
Emergence of Communist and Socialist parties pledged to a policy 
of radical reconstruction of the economic set-up as a means to the 
attainment of the end of social welfare had the effect of enforcing 
this collectivity on constitution-making bodies. Thereafter rights 
no longer remained absolute. ,The individual was no longer the 
end by himself; he was only an element of the social fabric and 
as such was called upon to sacrifice a slice of his privileges as an 
individual so that he could share in the development and pros- 
perity of the collective of which he was a component. The first 
instance of this changed outlook was found in the Weimar Consti- 
tution in which all rights and privileges were made subject to regu- 
lation by law. Comparing these two approaches, a German 
scholar Otto Kircheheimer says, ““These declarations (that is of 
France, England and the United States) were inspired by purely 
individualistic doctrine. Man is by nature free and independent; 
he holds rights that are limited only by such other rights as will 
assure to other men the enjoyment of the same rights as he. . . vw . 
Within these rights, he is truly sovereign and the state may not 
encroach on them to impose any obligations whatsoever, Con- 
versely the state does not owe any positive service or pledge to the 
profit of the individual... . +. The Assembly at Weimar has subs- 
tituted for it a conception by virtue of which man while still, it 
.Js true, enjoying a certair numberof individual prerogatives never- 


Individual liberties are no longer an end in themselves . . . . .They 
are limited and conditioned bythe duty of the individual to 
co-operate in the well-being and the development of the collectivity. 
They have no value and are not protected, except in the measure 
that they serve for accomplishment of this social duty.” 


1 Otto Kircheheimer, “‘Weimar and Whet then?” p. 44, quoted in R. G. 
Neumann, European and Comparative Government, p. 349. 
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This has also been the approach of the Bonn Basic Law and of 
the Constitution of India. There are, however, differences in re- 
gard to details of enumeration and provision of limitations. The 
Weimar Constitution had made the list of rights extraordinarily 
lengthy by combining the Basic Rights of the individual with those 
of the family, community and state and it had further prescribed 
duties for the individual and the state authorities as well. This 
prolixity had concealed the most important rights of individuality 
in the midst of phraseological verbiage and it was impossible for 
an ordinary man to distinguish the essential from non-essential ones. 
As Professor Neumann says, ‘“‘The German Bill of Rights was a 
curious and often incongruous mixture of lega! principles and politi- 
cal party platforms. . . .Confusion of issues was caused by the fact 
that the framers came from different political parties with different 
ideologies.’ The general philosophy was thus influenced by the 
exigencies of the moment. The Bonn Basic Law had similarly the 
unhappy experience of the Nazi regime before it and although 
enumeration of Basic Rights made in this document is more direct 
and forthright, some of the limitations as in Articles 18 and 21 are 
entirely of local significance. Rights of free association and free- 
dom of expression had been abused in the past and they now want 
to make its repetition impossible in future. Otherwise the Basic 
Law has adopted the underlying pattern of the Weimar Constitu- 
tion in all their essentials. Likewise, India was in the midst of 
almost a civil war between the Hindus and the Muslims when the 
Constitution was under codification. Religious fanaticism was at 
the root of serious unrest and disorder that had preceded and 
followed transfer of power from the British to tke Indian hands. 
This explains why while German Constitutions emphasise upon 
religious instruction in schools, the Indian Constitution prohibits 
it. Besides, there are in India certain soeial practices like the caste 
system and untouchability which do not respect all individuals as 
equals; they uphold differences between man and man on artificial 
grounds and no Republic can be solidly founded, unless these 
man-made distinctions are swept away. For this reason, the Cons- 
titution of India proclaims in the Preamble not only to establish 
liberty and equality but also to bring about justice, social, economic 
and political, and to secure to all its citizens ‘‘fraternity assuring 


1 Neumann, ibid., p. 349. 
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the dignity of the individual and the unity of the nation’. Limi- 
tations imposed upon enjoyment of rights have been dictated by 
the necessity of removing these obnoxious practices and to elevate 
all persons including those belonging to the Scheduled Castes and. 
Tribes so as to maintain social security. Change in ideology and 
differences in local circumstances account for the dissimilarity 
between the Bills of Rights of the eighteenth century and twentieth 
century Constitutions. That contemporary events have their influ- 
ence on rights can be evident from a minute scrutiny of a conser- 
vative document like the Constitution of the United States; for 
even that Constitution limits the privilege of Habeas Corpus to the 
requirements of public safety and the Third Amendment authorises. 
limitation in regard to quartering of soldiers to be imposed by law. 
On account of there being no Consistency and uniformity in the 
approach of all constitutions towards individual rights, particular 
rights guaranteed in each constitution are likely to tell a more 
reliable tale. 


Classification of rights has not followed any uniform pattern 
in all constitutions. In case of England, it does not arise as thev 
have no rights codified as fundamental in one particular place. 
In the United States, there is nothing like classification but the 
right to life, liberty and property are protected by the Fifth Amend- 
ment read with the Fourteenth Amendment. The Weimar Consti- 
tution followed a clumsy method of classification. “The Funda- 
mental Rights and Duties of Germans” were divided under four 
broad sections called Individual, Life of the Community, Religion 
and Religious Associations, and Education and Schools; but these 
classes are not mutually exclusive. Articles 151 to 156 enumerate 
the most important right of property with all their limitations but 
it did not constitute a class by itself. Rights enumerated under 
one section could very well come under another and as there was 
no judicial review in the true sense, definition by courts did not 
help in making them definite. The Basic Law has, therefore 
avoided any form of classification and has enumerated all the rights 
in Part I of the document. The Indian Constitution devotes a 
complete part, that is Part III, to Fundamental Rights and classi- 
fies them under, seven heads, namely, Right to Equality, Right 
to Freedom, Right against Exploitation, Right to Freedom of 
Religion, Cultural and Educational Rights, Right to Property and 
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Right to Constitutional Remedies. It is significant that enforcement 
of Rights through the courts of law is a fundamental right by itself ; 
it does not accrue merely as an incident of the jurisdiction of the 
courts, which under certain circumstances is variable by laws made 
by Parliament. All other rights derive their sanctity from this right 
alone and so long as the courts perform their duties ‘“‘without fear 
or favour, affection or ill-will,’’ limitations prescribed by a Parlia- 
mentary law cannot have the effect of repudiating rights to any 
significant extent. 


{:) RIGHT TO EQUALITY 


This right is fundamental to any state organisation. If the 
state is the common organ of all iadividuals constituting the body- 
politic and if it is intended to do justice to all, it is natural that 
it should adopt an attitude of equality towards all citizens and grant 
them equal protection of laws. Equality, however, does not mean 
either equality of treatment or of reward irrespective of differences 
in natural endowment and capacity; it imposes an obligation on 
the state to ignore differences created by artificial factors and to 
so direct its policies and programmes as would minimise the extent 
of inequalities created by natural factors. In other words, there 
must be equality of status and of opportunity for all. 

In the Constitution of India, right to equality covers five 
Articles and it provides for equality before law, prohibition of dis- 
crimination on grounds of religion, race, caste, sex or place of birth, 
equality of opportunity in matters of public employment, removal 
of untouchability and abolition of titles. This is a, universal right; 
if man is to remain as a member of the society, he must expect 
equality from the state which is the social agent. Without this 
legal equality, all other rights are sham and meaningless; for the 
state would then be justified in practising discrimination in matters 
of legislation and administration of laws and that would destroy 
the very basis of democracy by re-introducing the same old diffe- 
rences in status as had been wiped away by the French Revolution 
and other national upheavals in history. Articles 1 and 2 of the 
Universal Declaration of Human Rights of the United Nations have 
made this right to equality most comprehensive. 


1 Oath of Judges as prescribed in the Third Schedule to the Constitu- 
tion of India. 
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The British society by reason of there being 2 hereditary 
monarchy is aristocratic in its organisation and until the beginning 
of the twentieth century the nobility had a predominant voice 
over the destiny of that country. Gradual broadening of the 
franchise and extension of political privileges to all and sundry 
have democratised their polity and to some extent their economy 
and the modern British State glories in being the best socialised 
state of the world. Despite this inherent inequality in worldly 
acquisitions and political privileges, legal equality in the sense of 
the Rule of Law has been a cherished privilege of the Briton. If 
be has any grievance against any one in the country, whether that 
one is a private person or an officer of state, he has the full liberty 
of walking into a court of law and bringing him to book. There 
has been no unanimity among the jurists as to what exactly are the 
meaning and significance of such an equality; but the very claim 
that there is need for such equality raises it to the position of a 
basic right which is accepted elsewhere as such. 


The Virginia and Massachusetts Bills of Rights had proclaimed 
this equality in their first Articles and this became a recognised 
constitutional right in the United States when the Fourteenth 
Amendment provided for ‘‘equal protection of laws”. Stipulation 
in Section 9 of Article I that “No title of nobility shall be granted” 
etc. and provisions of the Fifteenth and Nineteenth Amendments 
are also intended to bring about equality by forbidding discrimina- 
tion among citizens on any artificial consideration and also by 
prohibiting creation of titled nobility which vitiates the conception 
of an egalitarian society. The Civil Rights Act of 1875 made this 
intention clear wnen it declared in its Preamble, “As it is essential 
to just government, we recognise the equality of all men before 
the law and hold that it is the duty of government in its dealings 
with the people to mete out equal and exact justice to all, of what- 
ever nativity, race, colour, persuasion, religious or political,”2 

The Weimar Constitution provided for equality before law, 
prohibition of discrimination and of conferment of titles in Article 
109. This provision has practically been reproduced in Article 3 
of the Basic Law which declares equality of all persons before the 

1 Jennings, Law and the Constitution in criticism of Dicey’s views of the 
Rule of Law in the Law of the Constitution. 
2 H. S. Commager, op. cit., Volume II, p. 86. 
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law and also equality between men and women and further pro- 
hibits discrimination on grounds of sex, descent, race, language, 
homeland, origin, faith and any religious and political opinions. 
This is wider in scope than what was done in the Weimar Consti- 
tution and practical application of this will depend upon willing- 
ness of the Government to honour them and preparedness of the 
Constitutional Court to uphold the doctrine of equality against 
all forms of visible and invisible transgression. The Basic Law, 
however, does not prohibit conferment of titles, 


Right to equality presumes duties and obligations for the 
state. That all men are not practically equal admits of no ques- 
tion; the doctrine of equality expects the state to so regulate its 
policy that inequalities are ignored and persons unequally situated 
derive equal benefits from the services provided by the state. To 
what extent is this doctrine of equality illusory is proved by the 
economists who have not yet agreed as to what exactly is signified 
by the principle of equality of sacrifice in the canons of taxation. 
However, equality presupposes restriction on liberty imposed by 
the state in the interests of common good. Or in other words, in 
modern view, liberty and equality are not antithetical terms. 


The Indian Constitution embodies this view. For, prohibiting 
discrimination, it imposes obligations both on the state and on indi- 
vidual citizen and it empowers the state to make special provision 
for women and children and for advancement of socially and 
educationally backward classes of citizens and scheduled castes 
and tribes.3 Likewise in matters of employment under the state, 
equality of opportunity may be restricted by law-for imposing 
domicile qualification for holding offices under the State Govern- 
ments, reserving posts in favour of backward classes of citizens and 
allowing denominational institutions to appoint men of their own 
denominations under them. Though the state shall not confer 
any titles, it has the power of permitting its employees who are 
aliens to receive such titles from foreign states; it may also permit 
its own employees, citizens and aliens alike, to receive present, 
emolument or office from foreign states. In other words, right 
to equality is circumscribed to that extent which the state considers 
appropriate for bringing about social welfare and general well-being. 


1 Constitution (First Amendment) Act, 1951. 
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Jn short, the essentials of this section of Part III lie in the pro- 
vision to secure to all the citizens equality of status and of opportu- 
nity. ‘The recent conferment of titles as Bharat Ratna, Padma 
Vibhushan, etc., are not titles but they merely denote State recog- 


nition of the good work done by the recipients in various fields of 
public life, 


{z) RrGHT TO FREEDOM 


Right to Freedom in the Constitution of India covers four 
Articles, that is from Articles 19 to 22. The rights granted are, 
“the seven freedoms” of Article 19, right against ex-post facto laws, 
double jeopardy and self-incrimination and the rights of life and 
personal liberty. “The seven “freedoms” are freedom of speech 
and expression, freedom to assemble peaceably and without arms, 
to form associations or unions, to move freely throughout the 
territory of India, to reside and settle in any part of this territory, 
to acquire, hold and dispose of property and to practise any trade 
or profession and to carry on any occupation or business. Each 
one of these seven freedoms has been hedged in with limitations and 
the same Article 19 lays down conditions and authorises imposi- 
tion of reasonable restrictions by law on the enjoyment of these 
freedoms. Even the right to life and personal liberty is subject 
to “procedure established by law”’ and the Constitution empowers 
Parliament to enact laws providing for preventive detention with- 
out trial in any court of law. 

Negatively, the Constitution has not made an explicit mention 
of the freedom of press and also of freedom against unreasonable 
search and seizure and against violation of secrecy of communica- 
tions and correspondence. These rights are specifically granted 
to the German citizens; they were guaranteed in the Weimar 
Constitution (Articles 115, 117 and 118) and these have also been 
conferred by the Basic Law (Articles 5, 10 and 13), Even the 
oldest Constitution of the United States has specifically assured 
these rights in the First and Fourth Amendments and in England, 
like all other rights, these are protected by common law and no 
authority can circumscribe them without authorisation by a parlia- 
mentary law. It is interesting that even the Soviet Constitution 
guarantees the (a) freedom of speech, (b) freedom of the press, 
and (c) freedom of assembly, including the holding of mass 
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meetings, and (d) freedom of street processions and demonstrations 
“©o its citizens. There are, however, serious restrictions placed on 
“the exercise of these rights in as much as they must be so exercised 
:as to (7) bein conformity with the interests of the working people 
and (i;) strengthen the socialist system. That these rights are 
.essential and independent and are not mere incidents of any other 
‘substantive rights can be proved by a reference to the Universal 
Declaration of Human Rights which in Articles 12 and 19 
safeguards them for all individuals of the world. In regard to the 
freedom of Press, the Supreme Court of India has held that 
“‘Freedom of Speech and Expression includes freedom of propa- 
gation of ideas and that freedom is ensured by the freedom of 
.circulation . . .... « +. Very narrgw and stringent limits have 
‘been set to permissible legislative abridgement of the right of 
‘free speech and expression and this was doubtless due to the 
:realisation that freedom of speech and of the press lay at the foun- 
«dation of all democratic organisations; for without free political 
‘discussion, no public education so essential for the proper function- 
ving of the processes of popular government is possible.” Claims 
against search and seizure or against violation of secrecy of com- 
‘munications have not yet been carried to the forum of the Supreme 
‘Court and as such they have not been called upon to expound if 
these are inherent in any other right. But the tendency of the 
Court is in favour of the citizen in this regard, for in Gopalan’s 
‘case the Judges have taken a very favourable view. Chief Justice 
Kania said, ‘‘Articie 19 (1) does not purport to cover all aspects 
of liberty or of personal liberty. In that Article, only certain 
phases of liberty are dealt with . . . . . . . If Articles19 is considered 
to be the only Article safeguarding personal liberty, several well- 
recognised rights as for instance, the right to eat or drink, the 
right to work, play, swim and numerous other rights and activities 
and even the right to life will not be deemed to be protected under 
the Constitution.”2 The same thing was said by Justice S.R. Das: 
“Besides the several rights mentioned in the several sub-clauses of 
Article 19 (1), there are many other personal liberties which a free- 
man may exercise + . . .« . +. . Indeed I regard it as a merit of our 


1 Romesh Thappar vs. Srate of Madras (1950), Supreme Court Report, 
p..5 97 

2 A. K. Gopalen vs. State of Madras (1950), Supreme Ceurt Report, 
‘pp. 106-7. 
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Constitution that it does not attempt to enumerate exhaustively 
all the personal rights but uses the compendious expression ‘per- 
sonal liberty’ in Article 21 and protects all of them.” ‘Thus if the 
Court continues showing such liberal approach, the shortcomings 
of the fundamental Jaw ‘can be removed by means of judicial 
interpretation. 


The “seven freedoms’? guaranteed in Article 19 (1) are practi- 
cally common to the citizens of all countries. The First Amend- 
ment of the Constitution of the United States provides for most 
of them; the others are incidents of rights of life, liberty and pro- 
perty guaranteed in the Fifth and Fourteenth Amendments. 
“Privileges and immunities of the citizens of the United States” 
include within their connotation rights of movement, residence, 
practice of vocation and enjoyment of the benefits of property, 
for under the Declaration of Independence, 1776 “they are 
endowed by their Creator with certain inalienable rights, that 
among those are life, liberty and the pursuit of happiness.” ‘The 
Weimar Constitution (Articles 111, 118, 123, 124 and 154) and 
the Basic Law (Articles 5, 8, 9, 11, 12 and 14) have also granted 
these freedoms to the German citizens. The Universal Declaration 
of Human Rights recognises thesc freedoms in Articles 13, 17, 19 
and 20. The Constitution of India has, therefore, followed a line 
which has been recognised in all civilised countries of the world. 


But the peculiarity of the Indian Constitution lies in the pro- 
vision of detailed grounds in Articles 19 (2) to (6) under which the 
State can make law for imposing ‘“‘reasonable restrictions’ on the 
enjoyment of these rights by the citizens. It is now an accepted 
truth that freedbm is not absolute and it must be limited in the 
interest of the common good; but in a country like the United 
States the judiciary was empowered to safeguard these freedoms 
against encroachments from the Congress or the executive in parti- 
cular cases. This has been deemed as a disadvantage in that 
country. ‘The Supreme Court has defined “‘due process”? formula 
both in its substantive and procedural aspects and borrowed the 
principles of natural justice for strengthening the position of the 
individual. They, however, consider the four freedoms of the First 
Amendment “‘so indispensable to the democratic process and the 
preservation of the freedom of our people that they occupy a pre- 


1 Ibid , pp. 297-99. 
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ferred place in our scheme of constitutional values.”1 Ordinarily 
the Supreme Court in adjudging constitutionality of an impugned 
statutc believes in the bonafides of the legislatures and requires the 
party challenging the law to bear the onus of proving the malafides 
of a legislation but when a law is challenged on grounds of infringing 
the four freedoms in question, the Court requires the enacting 
authority to convince the Court that there is a “clear and present 
danger” justifying the degree and kind of infraction of these free- 
doms. In order to keep pace with the changing circumstances and 
ideologies, the Court had accepted a mobile yard-stick for testing 
legislations and for this ‘“‘due process” was mellowed down by the 
doctrine of “police powers” but the Judges were not prepared to 
permit exercise of police powers {0 an unlimited extent so far as 
thesc four freedoms were concerned. For, in the words of Justice 
Holmes, “The question in every case is, whether the words used 
arc used in such circumstances and are of such nature as to create 
a clear and present dangcr that will bring about the substantive 
evil that Congress has a right to prevent.”? This enunciation of 
the “clear and present danger”’ formula has led to serious restrictions 
on the police power of the state; for as the Supreme Court said, 
“It must of course be conceded that there is a limit to the valid 
excercise of police power by the state... .The claim of the police 
power would be a merce pretext—become another and delusive name 
for the supreme sovereignty of the state to be exercised free from 
constitutional restraint....In every case that comes before this 
Court, thercfore. . . .the question arises, ‘Is this a fair, reasonable 
and appropriate exercise of police power of the state or is it an 
unreasonable, unnecessary and arbitrary interfererfce with the right 
of the individual to his personal liberty’?”3 Thus the Congress 
and the State legislatures may make law for restricting enjoyment 
of these freedoms but the judiciary has full freedom of review of 
these legislations tofind out if they entrench upon freedoms guaran- 
tecd in the Constitution and also if the extent of encroachment is 


reasonable. 


1 Quoted in Binkley and Moos, Gremmar of American Politics, p. 118. 
2 Schenk vs. United States (1919) in Commeger, cp. cit., Volume II, 


Pp. 326. 
3 Lochner vs. New York (1905), Con.mager, cp. cit-, Vol. II, pp. 


219-20. 
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Judging from the standpoint of consequences, the position is 
the same in India. The state has got the power of imposing 
“reasonable restrictions’’ by law on each one of the freedoms out- 
lined. The grounds are numerous in case of the freedom of speech 
and expression which, as the clause stands after amendment by the 
Constitution (First Amendment) Act, 1951, can be limited because 
of public order, decency, morality, contempt of court, defamation, 
incitement to an offence or in the interests of sccurity of state or 
friendly relations with foreign states. The Constitution (Sixteenth 
Am:ndment) Act, 1963 also restricts the freedom of speech and 
expression in the interest of the sovereignty and integrity of the 
Indian Union. This has been done in order to check specifically 
the movement for separation and secession of certain states from 
the rest of the Union. The immediate effect of the above amend- 
ment was the formal abandonment of their demand for secession. 
Freedom of assembly can be restricted on the ground of public 
order and that of association because of both public order or mora- 
lity. Freedom of trade and profession can be restricted, inter alia, 
in order to enable a State or a State Corporation to carry on any 
trade, business, industry or service whether to the exclusion, com- 
plete or partial, of citizens or otherwise (First Amendment).3 The 
other four freedoms can be limited for protecting the interests of 
the general public or of any scheduled tribe. This means two 
things. The right of judicial review of legislations enacted in exer- 
cise of powers vested by this Article is guaranteed and the Courts 
while reviewing the laws can find out if the enactments are within 
the terms of constitutional stipulations and if the restrictions sought 
to be imposed aré reasonable. A law found to be ultra vires of the 
Constitution is void ab initio and if the restrictions are pronounced 
unreasonable, the law may be saved by its amendment, though it 
fails to apply to the case in which it was challenged. The Supreme 
Court of India can thus apply brakes to a power-hungry legislature 
if it goes roughshod over the seven freedoms on account of the very 
restrictions which the constitution had imposed on their enjoyment. 
In the case of Dr. N. B. Khare vs. State of Delhi (1950), Chief 
Justice Kania said, “If the law prescribes five years’ externment or 
decisions Sm Aruicle 19. os i originally ood. vide Re pea ey ee 


of Madras, Brij Bhushan vs. State of Delhi Shaila Bala Devi The Secre- 
tary to the Government of Bihar, and Master Tara Singh 5 The State. 
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ten years’ externment, the question whether such period of extern- 
ment is reasonable, being the substantive part, is necessarily for the 
consideration of the Court. Similarly if the lew provides the proce- 
dure under which the exercise of this right may be restricted, the 
samc is also for the consideration of the Court as it has to determine 
if the exercise of the right has been reasonably restricted.” In 
further amplification, Justice B. K. Mukherjee stated, ‘‘It is not 
possible to formulate an effective test which would enable us to 
pronounce any particular restriction to be reasonable or unreason- 
able per se. All the attendant circumstances must be taken into 
considcration and one cannot dissociate the actual contents of the 
restrictions from the manner of their imposition or the mode of 
putting them into practice.”? Thus “the Indian Constitution has 
adopted the principle of judicial supervision of legislative and exe- 
cutive action from the American Constitution. It is for the Court 
to determine whether the restriction is reasonable; the determi- 
nation by the legislature is not final . . . . it is subject to supervision 
of the Court.”’3 

The position in the West German Federation is likely to be 
the same as it is in India; for there is judicial review there and 
‘the basic rights are binding on the legislature, on the exccutive 
and on the judiciary as directly valid law.” ‘The freedoms have 
bcen left to be regulated by law but under Article 19 of the Basic 
Law, “in no case may a basic right be infringed upon in its essen- 
tial content”? and it is for the Courts on application by an aggrieved 
person to decide whether his right has been infringed. In other 
words, the principles set dcown by the United States Supreme 
Court through numerous decisions have been® codified in both 
the Indian Constitution and Bonn Basic Law. 

India, however, has made a fundamental departure from 
the accepted system of guaranteeing the most sacred rights of life 
and personal liberty and this has come in for serious criticism in 
the hands of the judiciary and of the common citizen. Rights 
of life and liberty are the essence of natural rights; if the conception 
of natural rights is even denied, these rights can easily be cited 
as fundamental to the existence of an individual as a member of the 

a A. K. Gopalan vs- State of Mcdras (1950), Supreme Court Repcrt, 
p- $ i 


2 Jbid., p. 335. 
3 D. D. Basu, Constitution of I1rdia, p. 94. 
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society or any other social grouping. These were asserted by 
Englishmen in their Magna Carta and ever since they remain as 
the very core of the rights of citizenship. Logically, if the rights 
of life or libsrty arc violated, all other rights are meaningless; for 
the individual will then not be in a fit state to enjoy them. In 
primitive societies, life and libertics were always exposed to peril 
either from an autocratic and arbitrary ruler or from organised 
gangsterism. Transition to a state of civilisation was always 
marked by guarantees for rights of life and personal liberty and 
these were absolutely inviolable. The Englishmen had fought 
their revolutions and demanded revocation of the powers of sus- 
pending and dispensing with laws simply becausc they wanted to 
safeguard these rights. But they had also recognised the utility 
of restrictions on their enjoyrnent and as such they wanted powers 
in this regard to be exercised in accordance with the law of the 
land or judgment of peers. Laws arc properly administered and 
interpreted by the Courts and these courts should not be specially 
commissioned for transacting dictated and motivated justice like 
the Court of Star Chamber and that of High Commission. They 
should be normal courts of law where trials are open and in con- 
sonance with the principles of natural justice and where the person 
charged has a right to hear the charges made against him with 
evidences in support of them and put up his own defence. In 
course of time, this had established the principle that no person 
shall be presumed guilty unless so proved in a court of Jaw and 
this has been the sheet-anchor of the Rule of Law in England. 
In order that the Judges might help adequately in safeguarding 
life and personal” liberty of the individual, measures have been 
taken for making them independent of all possible extraneous 
influences which might vitiate their sense of justice. To guard 
against surreptitious and Secretive dealings in life and liberty of 
citizens, the Courts were given the power to issue prerogative 
writs to all persons and authorities in the Kingdom and the most 
important of them was the writ of Habeas Corpus guaranteed 
under the Act of 1679, by which the courts might direct produc- 
tion of the body of the person whose freedom has been snatched 
away. Habeas Corpus is thus the weapon wielded by the Court 
to enforce its authority in regard to these rights and it is a privilege 
available to all persons whose liberty has been snatched away, 
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for setting the judicial machinery into operation in his favour. 
This writ is considered so important that when all other writs are 
issuable only on application by the aggrieved party himself, 
Habeas Corpus can be issued on request of any person interested 
in the aggrieved party. The position has been so secure in England 


that an average individual scarcely realises the extent of guarantces 
to his life and personal liberty. 


Colonial administration is intrinsically arbitrary and the con- 
trolling power pays scant consideration to these rights. This 
had been the experience of the thirteen American Colonies and 
of India during the British rule. The recital made in the Ameri- 
can Declaration of Independence, 1776 and the Indian Indepen- 
dence Pledge of 1931! are replete with instances of arbitrary and 
violent repudiation of these ancicnt privileges of individuality. 
The Constitution of the United Statcs had therefore denicd to the 
Congress the powers of suspending Habeas Corpus under normal 
conditions and of enacting Bill of Attainder or ex-post facto laws. 
‘These precautions would have been by themselves quite adequate 
but still the Congress limited its own powers by adopting the Fifth 
Amendment and limited the powers of the State Legislatures 
through the Fourteenth Amendment. The position so estab- 
lished compared favourably with that in England; for whenever 
a person is deprived of his life or liberty even in accordance with 
a law enacted by the competent legislature, he can pray to the court 
for a writ of Habeas Corpus and thus bring his own case as well 
as the law which interfered with his liberty for judicial scrutiny. 
“Due process” had thus made the courts supervisors of all legisla- 
tive and cxecutive activities provided that they had in any way 
infringed individual rights. As an American jurist remarked, 
““The guarantee of due process of law is so inclusive that all the 
constitutional guarantees could be abolished and there would 
.still be sufficient protection to personal liberty . ... Due proeess of 
law applies to personal liberty, to social control, to procedure, to 
jurisdiction and to substantive law.”’? 


Such a statement from a juristic commentator may be regard- 
ed as a hyperbole but the Supreme Court itself has amplified the 


1 The Indian Independence Pledge is given in Appendix 1- 
2 J. Willis, Constitutional Law, p. 642. 
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scope of due process in a manner which gives enough confidence 
about inviolability of individual rights. The Court says, ‘‘By due: 
process of law is meant one which following the forms of law is: 
appropriate to the case and just to the parties affected. It must 
be pursued in the ordinary modes prescribed by law, it must be’ 
adapted to the end to be attained and whenever it is necessary for 
the protection of parties, it must give them an opportunity to be- 
heard respecting the justness of the judgment sought. The clause: 
therefore means that there can be no proceeding against life, liberty 
or property which may result in deprivation of either without the- 
observance of those general rules established in our system of 
jurisprudence for the security of private rights.”! Thus in the: 
United States, constitutional guarantees for the rights of life and’ 
liberty are not enough; these are’made more significant by reason 
of the provision for adequate judicial supervision. 

In Germany, the Weimar Constitution in Article 114 declared’ 
personal liberty inviolable but authorised encroachment on the' 
strength of alaw. Since there was no judicial review and the Judges: 
were not very much independent of the executive, these rights did’ 
not blossom in their full implications. The National Socialists had’ 
completely repudiated any such right and the experiences of the 
German people were so ghastly and nerve-shaking that the Basic: 
Law, while following the pattern of the Weimar Constitution, made 
the law subject to judicial review. But the Continental Courts do 
not follow the practice of issuing prerogative writs and to this extent, . 
the judiciary is powerless in enforcing its authority in this field.. 
In other words, individual liberty in Germany is subject to laws 
made by the legislature and the judiciary is not as much effective 
as in the United States for preventing enforcement of bad laws in- 
this regard. 

India had absorbed the, principle of Anglo-Saxon jurispru-- 
dence and it was normally expected that the same SO of the: 
Rule of Law with the attendant force of ‘“‘due process” would be: 
adopted in the Constitution of India. In fact, the Draft Consti-- 
tution had embodied the phrase “‘due process” in respect of life: 
and personal liberty but in the final draft, Article 21 read, “No 
person shall be deprived of his life and personal liberty except 
according to procedure established by law,” ‘The. Constituent: 


1 Hagar vs. Reclamation (1884), 
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Assembly proceedings show that this has been borrowed from 
Article 31 of the Japanese Constitution of 1946 which read, “‘No 
person shall be deprived of life or liberty . . .. except according to 
procedure established by law.” ‘The change has been intentional 
and it was done to avoid uncertainties of interpretation which have 
crept into the decisions of the Supreme Court of the United States. 

The effects of the omission of ‘“‘due process of law” and its 
replacement by the present phrase have been aptly summarised 
by Chief Justice Kania in Gopalan’s case. He said, ‘‘What is the 
right given by Article 21? The only right is that no person shall 
be deprived of his life or liberty except according to procedure 
established by law. One may like that right to cover a larger area 
but to give such a right is not the function of the Court; it is the 
function of the Constitution. . . .. . It is obvious that in that clause, 
‘law’ must mean enacted law, . . . . « That deliberate omission of the 
word ‘due’ from Article 21 lends strength to the contention that 
the justiciable aspect of the law, that is to consider whether it is 
reasonable or not by the Court does not form a part of the Indian 
Constitution. . . . By adopting the phrase ‘procedure established 
by law’, the Constitution gave the legislature the final word to 
determine the law.” Thus life and personal liberty can be denied 
by a law made by the legislature and the business of the Court is: 
to see whether the law is within the legislative competence of the’ 
enacting body if it prescribes a procedure and if that procedure has: 
been followed in depriving a person of his rights of life and 
personal liberty. The Article thus safeguards rights against execu- 
tive and not legislative encroachments and vests only a procedural 
challenge in the judiciary. r 

Some procedure has, however, been laid down in Article 22 
of the Constitution. Ordinarily a person who is arrested must 
be produced before a Magistrate witsin twenty-four hours, in~ 
formed of the grounds of his arrest and given facilities for con- 
sulting and for being defended by a Counsel. These are pres- 
cribed in the Criminal Procedure Code also. These facilities are, 
however, not available to an enemy alien or to a person arrested 
and detained under the Preventive Detention Act. The Article 
thus empowers a legislature to enact laws for detaining persons 
without trial in a court of law. Preventive Detention finds a 


1 A. K. Gopalan vs. State of Madras (1950), S. C. R., p. 111. 
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place in Item 9 of the Union List and Item 3 of the Concurrent 
‘List and as such both the Union Parliamont and the State legis- 
latures are competent to enact laws providing for it. In fact, 
the Preventive Detention Act enacted by Parliament in 1950 is 
still in force. The law can provide for detention for less than 
three months without any other requirement but if the period 
exceeds three months, the case may be looked into by an Advisory 
Board appointed by the executive to advise Government about 
the necessity of further detention. The detaining authority must 
furnish the grounds of detention of the detenu to enable him to 
make a representation but it is at the discretion of the detaining 
authority to withhold any information about any of the grounds, 
whose disclosure was deemed against public intercsts. Even 
these simple formalities may be” denied by a law made by the 
Parliament specifying the classes of cascs and the circumstances 
in which such a denial shall be made. The cumulative results 
of Articles 21 and 22 are, ‘““The absolute supremacy of the legis- 
lative authority has however been cut down by Article 21 which 
delimits the ambit and the scope of the substantive right to life 
and personal liberty by reference to a procedure and by Article 
22 which prescribes the minimum procedure, which must be 
followed. In this situation, the only power of the Court is to 
determine, if the impugned law has provided some procedure and 
observed and obeyed the minimum requirements of Article 22 and 
if it has, it is not for the Court to insist on more claborate procedure 
according to its notion or to question the wisdom of the legislative 
authority in enacting the particular law, however harsh, unreason- 
able, archaic or adious the provisions of that law may be,”! 


Detention without trial was an ordinary feature of British 
Administration in India and the Congress raised thunderous 
protests against this repud?ation of the Rule of Law. As Pandit 
Jawaharlal Nehru wrote, “There were thousands, both those 
convicted after trial and detenus kept without any charge, trial 
or conviction. Many of these detenus had been kept for years 
and there had always been a great deal of resentment all over 
India. Like the Chief of the General Staff in Penguin Island 
(or was it in Dreyfus’ case?) the Government of India believed 
that no proofs are the best proofs. No proof cannot be disproved. 


1 Jbid., p. 339, Justice Sudhi Ranjan Das. 
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“I'he detenus were alleged by the Government to be actual’ or 
potential revolutionaries of the violent type.” It was curious 
that Pandit Jawaharlal Nehru himself is the person responsible 
for permanent enshrinement of such an obnoxious ‘practice in 
the Constitution of the country. Justice Mahajan of the 
Supreme Court of India said in a judgment, “Preventive deten- 
tion laws arc repugnant td democratic constitutions and they 
cannot be found to exist in any of the democratic countries of the 
world. . . .Curiously enough, this subject has found placc in the 
‘Constitution in the Chapter on Fundamental Rights.” ‘This is 
.a retrograde provision and this is not sanctioned by modern 
standarcls of jurisprudence. As Professor Dr. Ernst Fraenkel 
says, ‘‘The fiction that protective custody is a necessary means 
of dealing with enemies of the State has long since been aban- 
doned. It is now recognised to be, what it actually was in the 
beginning, a means of prescrving the absolute power, that is, of 
‘establishing an absolute dictatorship.”? 

The Congress Party was in absolute control of the Consti- 
‘tuent Assembly and still they had provided for such a reactionary 
Article. This is explained by the influence that contemporary 
‘events had on the Assembly. The aftermath of partition was 
‘blackened by acrimonious communal controversies and feuds 
:and it had ended in the assassination of Mahatma Gandhi on the 
30th January, 1948, that is just two years before the birth of the 
Republic. ‘The Communists emboldened by the success of their 
‘Chinese brethren in faith started violent activities in many parts 
sof the country thereby making peaceful administration impossible. 
‘Overwhelmed by these difficulties, the Fathers of the Constitution 
had desired to place such extraordinary powers in the hands 
of the elected representatives of the people, so that security of the 
state could be maintained against attacks from the Communists 
:and Communalists. There is, however, a very large body of 
‘critics against the Preventive Detention Act and when judicial 
decisions have also scathingly commented upon improper use of 
‘the Act in some cases, the Government has naturally been very 


1 Jawaharlal Nehru, Zutobiography, p. 261. 
2 A. K. G)palan versus State of Madras (1950), Supreme Court Report, 
Pp 320. 
3 Ernst Fraenkel, The Ducl Sicte, 1941, p. 12. 
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circumspect in making use of its provisions. In the words of 


Justice Patanjali Shastri, the retired Chief Justice of India, ‘‘Pre- 
ventive detention has been given a constitutional status. This 
sinister-looking feature, so strangely out of place in a democratic 
Constitution which invests personal liberty with sacrosanctity 
of a fundamental right and so incompatible with the promises of 
its Precemble is doubtless designed to prevent an abuse of freedom 
by anti-social and subversive elements which might imperil the 
national welfare of the infant Republic. ... The responsibility for 
the security of state and the maintenance of public order, etc. 
having been laid in the executive government, it must naturally 
be left to that government to exercise the power of preventive 
detention whenever they think the occasion demands it.” 

But it should be noted that the courts have taken a very strict 
view of preventive detention. In Dr. Ram Krishna Bhardwaj 
us. The State of Delhi and others (A.L.R. 1953, S.C. 318) Justice 
Patanjali Shastri observed: “‘Preventive detention is a serious 
invasion of personal liberty and such meagre safeguards as the 
Constitution has provided against the improper exercise of the 
power must be jealously watched and enforced by the court.” 
It is, nevertheless, difficult for the courts to intervene in cases of 
preventive detention. The detention order cannot be challenged 
in a court except on the ground that the order was made malafide 
and in abuse of powers. But the burden of proving the absence 
of good faith lies on the petitioner and in such cases “it is certainly 
a heavy burden to discharge.” 


(i) RIGHT To PROPERTY 


Next to rights of life and liberty, right to property is considered 
as an equally important right of the individual. Property has 
been looked upon from the very distant past as an expression of 
personality and if development of that personality is not to be 
thwarted, he should have something in his possession which he 
can claim as his own and with which he should be able to com- 
mingle his personality in such a way that ownership of property 
will endow him a status in the body politic. Theorists like 
Locke did not admit the truth of the principle of eminent domain; 


5 508 A. K. Gopalan vs. State of Madras (1950), Supreme Court Report, 
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:even the apostle of sovereignty, Jean Bodin, was unwilling to 
concede the right of interference with individual possessions to his 
otherwise unlimited Sovereign. For him, the state consisted not 
only of individuals but of their common possessions as well and the 
power of the statc ended at the threshold of the family which was 
as such to be left in unfettered appropriation of the fruits of its 
property. This conception derived its sustenance from the doct- 
rine of individualism and this had also formed the basis of the 
constitutional cry, “‘No taxation without representation.” It is 
Locke again who had fathered this cry; for in his view, taxation 
has the force of diminishing the degree of one’s enjoyment of one’s 
property and as such the sovereign could tax an individual only 
when he had consented to it. This was the approach of the Ame- 
rican Colonies when they started the war against the British; for 
then, property was the means for the pursuit of happiness and this 
view they had enshrined in the Virginia and Massachusetts 
Declarations. This was necessarily a conservative approach and 
as these revolutions were engineered and directed mostly by the 
property-owners the mass of people having very little interest and 
share in them, they had naturally safeguarded their own interests. 
After all, a Stamp Act or taxation on trade’and possessions did 
not impinge on the common people to a great extent. 


The American Declaration of independence states ‘“‘among 
the facts submitted to a candid world” matters with which the 
aristocracy and the new commercial and middle classes were 
essentially concerned. Workers, peasants and slaves do not Agus 
in that statement at all. The Virginia Bill concerned itself with “‘the 
means of acquiring and possessing property and pursuing and 
‘obtaining happiness and safety’’? and the Massachusetts Bill claimed 
“the natural, essential and unalienable right of acquiring, possessing 
and protecting property”? The French Declaration of Rights 
of Man and Citizen had struck a new note by declaring that 
“Property being a sacred and inviolable right, no one can be 
deprived of it, unless a legally established necessity evidently 
demands it under the conditions of a just and prior indemnity” 
and this was also the principle that had influenced the American 


1 H.:'S Commager, op. cit., Volume I, p. 103. 
2 Ibid ; P- 107. 
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Congress in leaving property to be regulated by the “due process. 
of law”. The Constitution of the United States was the first 
fundamental law which recognised the necessity of depriving a 
person of his right to property but that could be done only in 
accordance with “‘due process of law”. The Supreme Court of 
the United States had helped in amplifying the extent of absolute- 
ness inherent in the enjoyment of property as also the method and 
manner of its circumscription by the state for public purposes.. 
Four principles have been evolved for enabling the state to regulate 
this right. The very first and the most important principle is the 
right of taxation and no individual can possibly object to it, for 
hc receives general benefits from the services rendered by the state 
an‘, again, enjoyment of his possessions is made possible by the: 
protection granted by the state authority. The other is the prin- 
ciple of eminent domain and this is an attribute of sovereignty of 
state. The right of property in the context of eminent domain 
ceases to be a natural right and becomes a social right and as such, 
like other social rights, it is subject to regulation by the state. The 
state might regulate the enjoyment of this right for the purpose 
of securing general welfare; it may destrov it altogether in exercise- 
of its police powers or might extinguish this right cf the citizen: 
aitogether by taking it over for public purpose but in casc of such 
acquisition, the citizen is entitled to be compensated. For the 
principle of equity dictates that no one should be compelled to 
sacrifice more than others for public benefit. Thus taxation, 
eminent domain, destruction and acquisition are the principles: 
on which the state can interfere with the right of private property. 
This power in United States is vested in the Congress through. 
the Fifth Amendment and in the State legislatures through the 
Fourteenth Amendment. It can be exercised through laws: 
enacted by the competene legislature and these laws are to be 
scrutinised by the courts to see if due process has been followed. 
As Cooley savs, “As an exercise of the right of the owners is a 
severe instance of governmental convenience displac'ng private 
ownership, the rule is general that the legislation which permits it 
must be strictly construed and strictly followed and that every 
precedent, form or ceremony which by law is made a condition to: 
a complicated appropriation must be had cr observed beforc the 
right of government will be perfected and the right of the citizen 
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appropriated.” ‘The courts therefore find out if there is a public 
purpose involved in appropriation and if adcquate compensation 
has been paid or arranged to be paid to the dispossesscd. The 
Supreme Court has as in all other cases combined the principles 
of duc process and police powers making it more convenient for the 
state to cxercise the powers of regulation of property for promoting 
general welfare. The attitude of the Supreme Court towards the 
right of property has bcen in different periods responsible for its 
popularity or otherwise and as such philosophy of a person is of 
late taken into consideration before his appointment to the Bench. 


‘The proverbial elasticity of common law in England has 
accommodated this new conception of property. The home is 
an Englishman’s castle and as inviolable is his right of possessions 
as wel!, If any one, be he a private citizen or an agent of the state, 
interferes with his right, he is guilty of trespass. The aggrieved 
person can haul him up before any civil court and he is liable to 
be punished for it, unless of course he can show that a law speci- 
fically enacted had authorised such interference. Ordinarily the 
English courts are incompetent to challenge a parliamentary law 
and they are loath to attribute malafides to the government but 
in interpreting laws regulating property, the Judges are usually 
very much aggressive. They do not allow violation or modifi- 
catiun of the right of property and do not condonc the extent and 
manner af such violation, unless the law made by Puarliament 
permits it in explicit and unambiguous terms. “‘An intention to 
take away the property of a subject without giving him a legal 
right to compensation for the loss of it is not be imputed to the 
legislature unless -that intention is expressed in unequivocal 
terms.’””2 “‘‘Any legislation which enables the executive to take 
property without compensation must be strictly construed and all 
conditions laid down by the statute must be strictly complied with 
in order to give validity to the order.” In this view, England has 
also accepted the doctrine of limited property rights but all depri- 
vations of rights must be in accordance with law providing for com- 
pensation. This is a ficld where England has not led others but 
has becn led by France and the United States. 

1 Cooley, Corstituioval Law, p. 409. 


2 Central Control Board vs. Cannon Breyeries (1919). 
3 Minister of Health vs. Rex (1930). 
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When individualistic approach to property was undergoing 
gradual change, emergence of collective ideologies and attack 
from the Communists made the right of property very much vulner- 
able. The social security legislations undertaken in England in 
the thirties and forties of the nineteenth century, abolition of 
slavery in the United States and paternalistic economic policies of 
the continental countries had made property rights assailable 
and the Idealists in spite of their emphasis on the sacredness of 
individual possessions proved that these are to be utilised consis- 
tently with general welfare. Ownership of property is no doubt 
a stake in the society and the state but the owners cannot be 
allowed to injure the interests of that society outright. “‘The 
right of property is thus an extremely important right; but the 
supposed rights of property that are defended are often rights 
to use what one happens to possess without regard for the common 
. good and in such a way as to interfere grievously with the rights 
of others. Understood in this way, the right to property is really 
a claim that the state should not alter the laws in a way which 
disappoints expectations established by existing law and institutions 
and this cannot be conceded.”’3 No person is reasonably entitled 
to such an amount of property as would make him master of many 
others whose life, liberty and happiness would be exposed to his 
mercies. The society has both economically stronger and weaker 
elements but the strength of a chain lies in its weakest link and 
if the society is to be made a stronger institution, the state being 
the social agent must take great care of the weaker sections. This 
means what Lord Beveridge called social security measures which 
are inevitable inhibitions on the unfettered appropriation and enjoy- 
ment of the fruit of one’s possessions. A state intent upon initia- 
ting social welfare measures must have adequate powers of 
regulating private property“ even without serious obstruction from 
judicial scrupulousness and this can be smoother still if property- 
owners themselves display a societarian bias. Those who are 
denied pleasures of average life because of unequal distribution 
of property cannot any longer remain silently reconciled to their 
miserable lot; either their conditions should be deliberately amelio- 
rated by planned co-operation between the state and the property- 
owners or else the social and political structure will be exposed to 


1 A C. Ewing, The Individual, the State ard the World Government, nv. 53. 


Digitized by PPRACHIN, SOA 


RIGHTS AND LIBERTIES OF CITIZENS 481 


the deadly peril of a proletarian revolution. The modern service 
or welfare state is a half-way house between capitalism and com- 
munism or between unfettered enjoyment and complete elimination 
of private property or even, politically speaking, between complete 
liberalism and regimented authoritarianism. All modern constitu- 
tions embody the principles of a welfare state. 


Even before the Union of the Soviet Socialist Republics had 
their own regular constitution, the Weimar Constitution of Germany 
was based on this advanced economic philosophy. Article 151 
was a stirring call to the property-owners. “‘The organisation of 
economic life must correspond to the principles of justice and be 
designed to ensure for all a life worthy of a human being. Within 
these limits, the economic freedom of the individual must be guaran- 
teed.” “Legal compulsion is permissible only in order to enforce 
rights which are threatened or to subserve the interests of the com- 
mon weal.” ‘There could have been no better definition of the 
basic principles of a welfare state. This Article sounds more like 
a Preamble than enunciation of a fundamental right but in absence 
of judicial review, there is hardly any difference between the two. 
The fathers of the Constitution did not take shelter behind the 
mysterious ‘‘due process”’ doctrine; in Article 153 they had clearly 
provided that law could authorise expropriation ‘‘for the benefit 
of the general community accompanied by due compensation’”’ and 
the requirement of compensation could also be done away with if 
the Reich law so provided. This was presumably intended for 
facilitating exercise of police powers by the Reich. The Constitu- 
tion also permitted judicial scrutiny of the amounts of compensation 
payable in case there was a dispute about these. ~ The significance 
of the Weimar Constitution lies in its explicit provisions for regu- 
lating landed rights and for facilitating nationalisation, control over 
industrial management and formation of co-operative organisations. 
Articles 155 and 156 desired the establishment of an economic order, 
in which the interests of the individuals could be regulated to 
subserve the common weal of the society and no property, either 
agricultural or industrial, could escape deliberate control by the 
state. Even the workers, both manual and intellectual, were not 
forgotten; they were conceded the rights of work, association and 
leisure, which would bring out the best in them. Those who were 
not able to earn their own living due to incapacity or disability 
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were to be covered by social insurance. The middle class, whose 
gradual impoverishment and consequent extinction in the modern 
world is a standing invitation to communist revolution, was given 
special protection and Article 164 said that ‘‘the independent middle 
class in agriculture, industry and commerce shall be encouraged by 
legislative and administrative measures and shall be protected 
against exploitation and oppression.” It was unfortunate for Ger- 
many that this Constitution was enforced in a period of cxtraordinary 
economic and political crisis and that strong governments with a 
fair degree. of stability did not come to power; or else, such an 
elaborate and advanced economic code could have enabled the state 
to usher in a millenium for the citizens. The same philosophy 
has remained behind the Basic Law but its actual embodiment has 
been marked by hesitancy. It provides in Articles 14 and 15 for 
appropriation of private property by law on payment of reasonable 
compensation and permits the judiciary to test the reasonableness 
of the amounts of compensation when in dispute. The enthusiasm 
of the framers was naturally damped after the unhappy experiences 
of the National Socialist regime, which used the Weimar Constitu- 
tion as a convenient tool for robbing the Jewish community. 


It is the Weimar Constitution that has influenced the Consti- 
tution of India. ‘The declaratory and exhorting provisions of the 
Weimar Constitution have been carried to Part IV dealing with 
Directive Principles of State Policy and the operative parts have 
been embodied in Articles 31, 31A and 31B. The Constitution of 
India has departed remarkably from the American tradition and 


remained loyal to the British system but the guiding spirit has 
been imbibed from the Weimar Constitution. 


As in the United States and in England, a person in India 
can be deprived of his right to property only by the authority of 
law. This means that the right is safeguarded against executive 
encroachment but is subject to legislative disposition. Item 42 
of the Concurrent List vests this power both in the Parliament and 
the State Legislatures. But any law so made by the competent 
legislature must provide either for taking possession of or for 
acquisition for public purposes and also for compensation either by 
fixing the amount of compensation or specifying the principles on 
which and the manner in which compensation is to be determined 
and given. To this extent, the Constitution follows the accepted 
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principles of all civilised countries ard as the Indian Supreme 
Court says, ‘This right which is described as eminent domain in 
American law is like the power of taxation, an cff-spring of political 
necessity and it is supposed to be based upon an implied reservation 
by Government that private property acquired by its citizens under 
its protection may be taken or its use controlled for public benefit 
irrespective of the wishes of the owner. Article 31 (2) of the Cons- 
titution prescribes a two-fold limit within which such superior 
right of the state should be exercised. One limitation imposed 
upon acquisition or taking possession of private property which is 
implied in this clause is that such taking must be for a public pur- 
pose. The other condition is that no property can be taken, unless 
the law which authorises such appgopriation contains a provision for 
payment of compensation.” Because of this part of the Article, 
the Courts were not only entitled to look to these procedural aspects 
but they could also examine whether the purpose for which depri- 
vation takes place vas a public purpose and whether the compensa- 
tion payable was just and reasonable. But these are intrinsically 
justiciable matters and the judiciary pronounced upon them. 
Omission of ‘just’ as an adjective to compensation did not make 
much difference in the authority of the courts; for as Nicholls says, 
“The adjective ‘just’ only emphasises what would be true, if 
omitted—namely that compensation should be equivalent of the 
property. It has been said in this regard that it is difficult to 
imagine an ‘unjust’ compensation.”?® 

The Indian National Congress was anxious to introduce 
changes in the land system; it had won several elections on 
the issue of abolition of permanent settlement and of the 
zemindary tenure, which had been made impregnable under the 
restrictive provisions of the Government.of India Act, 1935. But 
there were many landlords and capitalists in their own party and 
they could not be persuaded to forego their right of possession for 
nothing. As Jawaharlal Nehru said, “The Congress as a whole was 
a purely nationalist body and included many middling Zemindars 
(Landlords) and a few of the larger ones also. Its leaders were 


1 Chiranjit Lal vs. Union of India (1950), Suprem.e Court Report, 
p. 902 
2 Quoted by Justice Reuben of the Patna High Court in Meharajadhira; 
of Darbhanga vs. State of Bihar (1951). harajadhiraj 
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terribly afraid of doing anything which might raise this class issue 
or irritate the zemindar clements.”! They must be entitled to 
compensation. Again, expropriation without compensation Was 
repugnant to the canons to justice, truth and non-violence. Accord- 
ingly, the Constitution practically reproduced Article 299 of the 
Government of India Act 1935. But those Congressmen who 
were then in power in the Centre-and in the States knew the capacity 
of their own Governments for payment of compensation and with 
such a justiciable right they could hardly escape from its provisions. 
The Judiciary would make short-circuit of constitutional provisions 
practically impossible and poor finances would not permit payment 
of the adequate compensation. The Government was thus between 
two horns of a dilemma. A reconciliation was arrived at in the 
Weimar fashion. Article 31 (4) and 31 (6) provided for circum- 
vention of the rigidity of Article 31 (2) by making specified 
categories of legislation immune from judicial scrutiny. Laws 
which were pending consideration in the Staze Legislatures before 
the commencement of the Constitution and were subsequently 
passed with President’s assent “‘shall not be called in question in 
any court on the ground that it contravenes the provisions of clause 
(2).” Likewise laws enacted by the States not more than eighteen 
months before the commencement of the Constitution are similarly 
saved, provided that within three months from such commence- 
ment, the President by a public notification so certifies. Under 
Article 31 (3), all state legislations for this purpose are valid only 
when they are assented to by the President. Clause (4) was taken 
advantage of by most of the States which hurriedly rushed through 
the first reading of the bills relating to zemindary abolition before 
the 26th January, 1950, even before such bills were actually drafted 
but this was certainly not compliance with the Constitution. A 
list of Acts certified by“the President under clause (6) gives an 
index of the framers’ intention.’ These laws were unchallengable 
by the Judiciary either on grounds of compensation or of purposes 


1 Jawaharlal Nehru, Autobiography, p. 232. 


2 The Acts so certified are:—(i) The Bihar State Management of 
Estates Act, 1949, (ii) The Madras Estates Act, 1948, (iii) Madras Electric 
Supply Undertakings Acquisition Act, 1949, (iv) Eas: Punjab Displaced 
Persons Act, 1949, (v) Assam Management of Estates Act, 1949, (vi) Bombay 
Management of Estates Acts of 1948 and 1949, (vii) Assam Requisition 
and Control of Vehicles Act, 1948, (viii) Reserve Bank Nationalisation Act, 
1948, and (fx) Delhi Hotels (Control of Amendment) Act, 1949. 
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for which the right of property is interfered with. The Weimar 
Constitution had s'milarly saved the Rcich laws in Article 153 
by using phrases like “save as otherwise provided by a law of the 
Reich” and ‘unless a law of the Reich otherwise determines”, 
Thus the Article as it originally stood was a compromise between 
the adherents of equitable compensation and those of outright 
expropriation and the right to property was virtually left at the 
disposal of the fleeting majorities of a democratic state, 


But that did not deter the Judiciary. If the Acts so saved could 
not be challenged by reason of their violating Article 31 (2), they 
could be attacked under any other Fundamental Right and in 
fact, the Act which occupies the first place in the list of laws certi- 
fied by the President under clause (6) of Article 31, namely the 
Bihar State Management of Estates Act, 1949, was declared ultra 
vircs by the Patna High Court under ‘‘equal protection of laws” 
part of Article 14.3 The framers of the Constitution, many of 
whom were members of the then Union and State Cabinets, found 
to their mortification that their pet laws were again attacked by 
the over-vigilant judiciary and the constitutional provisions for 
circumvention were not found adequate, comprehensive and 
helpful for their purposes. Within one year of the working of the 
Constitution, it was amended by the Constitution (First Amend- 
ment) Act, 1951 and two new Articies 31A and 31B were added 
to the original Article 31 governing the Right to Property. The 
new Article 31A granted retrospective validity to all land reform 
laws so far passed including those declared ultra vires by the judi- 
ciary and saved ail future laws on the subject; these are not to be 
deemed “‘void on the ground that it is inconsistent with or takes 
away or abridges any of the rights conferred by any provisions of 
this Part’ and “‘this Article shall be deemed always to have becn 
inserted.” If the original clauses (4) and (6) were attempts at 
circumvention of clause (2) of Article 31 only, the ncw Article 31A 
is a complete repudiation of all fundamental rights in respect of 
“land tenures in force”. As if this was not enough, Article 31B 
added the Ninth Schedule to the Constitution listing thirtcen? land 


1 Mahara adhiraj of Darbhanga vs. Sta.e cf Bihar (1951). 


2 The list of Acts in this Schedule was increased to 20 after the Cons- 
titution (Fourth Amendment) Act was passed in 1955, and to 64 under the 
Constitution (Seventeenth Amendment) Act, 1964. 
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reform Acts s9 far enacted by the States and declared them always 
valid “notwithstanding any judgment, decree or order of any 
Court or Tribunal to the contrary.” 


These two Articles not only displayed a degree of intolerance 
towards the constituted judiciary of the land but also denied any 
right of property to the landed-estate owners. Referring to these 
Amendments, the Supreme Court said, “What led to the enact- 
ment is a matter of common knowledgc. The political party now 
in power, commanding as it does a majority of votes in the several 
state legislatures as well as in the Parliament, carried out certain 
mzasures of agrarian reform in Bihar, Uttar Pradesh and Madhya 
Pradesh by enacting legislations which may compendiously be refer- 
red to as Zemindary Abolition Acts. Certain Zemindars feeling 
themselves aggrieved attacked the validity of those Acts in the 
Courts of Law on the ground that they contravened the Fundamental 
Rights conferred on them by Part III of the Constitution. The 
High Court of Patna held that the Act passed in Bihar was uncons- 
titutional, while the High Court of Allahabad and Nagpur upheld 
the validity of the corresponding legislation in the Uttar Pradesh 
and Madhya Pradesh respectively. Appeals from these decisions 
are pending in this Court. Petitions filed in this Court by some 
other Zemindars seeking the determination of the same question 
are also pending. At this stage, the Union Government with a 
view to put an end to all this litigation ‘and to remedy, what they 
considered to be certain defects brought to light by the working 
of the Constitution, brought forward a bill to amend the Constitu- 
tion, which after yndergoing amendments in various particulars was 
passed by the requisite majority as the Constitution (First Amend- 
ment) Act, 1951.3 ‘This recital of the circumstances makes a clear 
revelation of the disapproval of the Court of the action of Govern- 
ment in amending the Constitution. 


Since then other decisions of the Supreme Court necessitated 
further amendments of Article 31. While in Charanjit Lal vs. The 
Union of India and others, the Sholapur Spinning and Weaving 
Company (Emergency Provisions) Act was upheld by the Supreme 
Court, in Dwarkadas Shrinivas vs. Sholapur Spinning and Weaving 


1 Shankari Prasad and o:chers vs. Uni i 
PN $ nion of India (1951), Supre.ne 
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Company the Act was declared void. In the former, the view taken 
was that the petitioner, an ordinary shareholder of the Company, 
was not entitled to question the constitutionality of the Ordinance 
‘on the ground that the fundamental rights of the Company had 
been infringed. In the latter the court rejected the contention 
that the Union Government had taken over oniy the superinten- 
dence of the affairs of the company and that the impugned legisla- 
tion was merely regulative in character. It was argued that 
while it was true that the property of the company was not 
“acquired”, the company was, nevertheless, deprived of the posses- 
sion of its property. And since the impugned legisiation had not 
provided for compensation, it was held to offend the provisions 
of Article 31 (2) as it then stood. What was denied here was 
the police power of the State in relation to property. The court’s 


refusal to recognise this power necessitated the amendment of 
Article 31. 


Another factor calling for the amendment related to the 
question of compensation. The Supreme Court in State of West 
Bengal vs. Mrs. Bella Bannerji held that the provision for compensa- 
tion meant full and just compensation—at the rate of current 
narket price of the property acquired. While the legislature could 
lay down the principles for determining the amount of compensa- 
tion, it is for the court to decide whether such principles take into 
account all the elements which make up the true value of the 
property appropriated. This view implied that in all cases where 
Article 31 (2), as it then stood, was attracted the law would be void 
unless it provided what the court could consider as fair and ade- 
quate compensation. This was considered to be a big obstacle in 
the way of social welfare legislation, Hence the Constitution (Fourth 
Amendment) Act, 1955. 


» 

In this Act, Article 31 (2) was amended to mean that (i) there 
‘is no right to compensation when a person is deprived of his pro- 
perty otherwise than by acquisition or requisition by the State; (2) 
‘the question of the adequacy of compensation is non-justiciable 
.and the judgment of the legislature cannot be questioned in any 
Court; and (zi2) where a law does not provide for the transfer of the 
ownership or right to possession of any property to the State or to 
a Corporation owned or controlled by the State, it shall not be 
deemed to provide for the compulsory acquisition or requisitioning 
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of property, notwithstanding that it deprives any person of his 
property. 

Again, Article 31A was so amended as to widen its scope by 
adding other categories of laws which would be immune from attack 
on the ground that they infringed the rights conferred by Articles 
14, 19 or 31. It might be mentioned that Article 31A was added 
by the First Amendment Act in order to place the zamindari 
abolition laws outside the purview of the courts. The Fourth 
Amendment adds the following new categories of legislation which, 
subject to qualifications expressly laid down, cannot be challenged 
on the ground that they contravene the rights conferred by the 
aforesaid Articles. These categories are: (a) laws providing for 
the acquisition by the State of any estate or of any rights therein 
or the extinguishment or modification of any such rights; (5) laws 
providing for the taking over of the management of any property 
by the State for a limited period either in the public interest or in 
order to secure the proper management of the property; (c) laws 
providing for the amalgamation of two or more corporations; (d) 
laws providing for extinguishment or modification of any rights of 
persons interested in corporations; and (e) laws providing for 
extinguishment or modification of rights accruing under any agree- 
ment, lease or licence relating to minerals. 

Finally, the number of Acts in the Ninth Schedule was raised 
from 13 to 20. | 

All these changes roused a storm of controversy, but they were 
in line with the professed aim of the government to evolve a socia- 
listic society in India. 

The Directive Principles of State Policy visualise some form 
of a socialist state. The State has reserved to itself the right of 
preventing concentration ¢f wealth in a few hands and operation 
of the economic system to the common detriment. Article 39 of 
the Constitution also contains the germ of nationalisation and 
collectivisation and if these principles are to be successfully im- 
plemented in course of time, the right to property cannot be allowed 
to remain inviolable and invulnerable. The Constitution which 
was originally regarded as a conservative document because of 
the provisions of the original Article 31 has now gone a long way 
towards progressivism and the amendments appear more signi- 
‘ficant in view of the fact that sixty-seven per cent of the Indian 
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people depend upon land for the means of their sustenance. When 
a more progressive government comes to power, the Constitution is 
not likely to create serious difficulties for embarking on schemes of 
nationalisation and as such there is no danger of any friction with 
the Constitution. 


(;v) RIGHT TO FREEDOM OF RELIGION 


Right to freedom of religion is essential for building up a secular 
state and where there are men of different religions within the 
territory of a state, secularity in exercise of political authority is 
absolutely necessary for the purpose of creating a solid state basing 
on territorial loyalty of citizens. England has from the seven- 
teenth century established a State €hurch and there is an official 
religion there. The Monarch as the head of the state is also the 
Head of the Established Church of England and is the Defender 
of Faith; Church appointments are regulated by the political 
authority. England did not allow equality of opportunity to the 
followers of different religions and there have been periods when 
persons had to be excluded from state services because of their 
religious profession. Even in modern times, though all these 
discriminations have been given up, the reigning Monarch has 
still to be a member of the Established Church and to swear alle- 
giance to it. A person who professes Catholicism or marries a 
person owing allegiance to the Church of Rome cannot inherit or 
remain on the Throne. Subject to these limitations, every person 
is free to profess, practise and propagate any religion. Education 
is still controlled by the Church to some extent and religious 
instruction is not prohibited in schools. ` 


The United States is the territorial embodiment of England’s 
partisanship of religion. The Puritans who left England by the 
ship Mayflower and settled down in Virginia left their mother 
country because of religious persecution and in course of time the 
Colonies were peopled by followers of different denominations of 
Christianity and also various other religions of the world. Des- 
pite differences in their religion, they were loyal to the same state 
and when the United States was formed, Americanism transcended 
all petty differences that had divided the people. In the words 
of George Washington, ‘“‘the name of American which belongs to 
you in your national capacity must always exalt the just pride of 
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patriotism, more than any appellation derived from local discri- 
minations. With slight shades of difference, you have the same 
religion, manners, habits and political principles. You have in 
common cause fought and triumphed together. The indepen- 
dence and liberty you possess are the work of joint councils and 
joint efforts, of common dangers, sufferings and successes.” It 
was, therefore, necessary to wipe out the differences, if any, by 
permitting freedom of religion to all and this was done by the 
First Amendment which said, ‘Congress shall make no law respect- 
ing on establishment of religion or prohibiting the free exercise 
thereof.” This is a double freedom; not only there shall be no 
Established Church of State and no power, either financial or poli- 
tical, shall be devoted to the furtherance of the cause of any parti- 
‘cular religion but also, the individual will be free to profess, practise 
and propagate any religion he likes. This freedom is, however, 
not absolute like all other freedoms; the Supreme Court has extended 
the doctrine of police powers to religious freedom as well and has 
held that “however free the exercise of religion may be, it must 
‘be subordinate to the criminal laws of the country passed with 
‘reference to actions regarded by general consent as properly the 
‘subjects of punitive legislation.”® When secular affairs are con- 
‘ducted in the guise of religion, religious freedom cannot be stret- 
-ched to cover them. For “Congress was deprived of all legis- 
lative power over mere opinion but was left free to reach actions 
which were in violation of social duties or subversive of good order. 
ଲା Laws are made for the government of actions and while 
they cannot interfere with mere religious belief and opinions, they 
may with practices.”3 Why should there be and to what extent 
this right of religious freedom, had been most explicitly stated 
‘by the Virginia Statute of Religious Liberty (January 16, 1786) 
“Which says, inter alia, ‘Whereas Almighty God hath created the 
‘mind Ire ee nes , impious presumption of legislators and rulers, 
civil and ecclesiastical, who being themselves but fallible and 
uninspired men, have assumed dominion over the faith of others, 
setting up their own opinions and modes of thinking as the only 
true and infallible and as such, endeavouring to impose them 


1 Washington’s Farewell Address of 1796. 
2 Davis vs. Beason (1890). 
-8 Reynolds vs. United States (1878). 
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‘on others, hath established and maintained false religions over 
the greatest part of the world and through all time; .. sw... that 
our civil rights have no dependence on our religious opinions any 
morc than our opinions in physics and geometry; and therefore 
proscribing any citizen as unworthy of public confidence by laying 
upon him an incapacity of being called to offices of trust and 
cemolument, unless he profess or renounce this or that religious 
‘opinion, is depriving him injuriously of those privileges and ad- 
vantages to which in common with his fellow-citizens he has a natural 
right, . ... » , + « » » that it is time enough for the rightful purposes 
-of civil government for its officers to interfere when principles 
‘break out into overt acts against peace and good order.”! 
In the United States, the constitutional provision as amplified and 
Supplemented by the Supreme Court has furnished a complete 
religious code. 

The Weimar Constitution followed the United States in recog- 
nising no state church. It confers full liberty of faith and 
conscience and freedom of religious association and grants Ccor- 
porate equality to all religious associations; it further prohibits 
grant of civil and political rights and appointment to offices on 
religious consideration, Even a person cannot be compelled to 
‘disclose his religion unless absolutely necessary. But like all other 
rights, these were also subject to regulation by Reich law. In 
-one respect, however, the Weimar Constitution made a departure; 
At permitted rcligious corporations to levy taxes on its followers 
according to civic tax rolls. Secular affairs like property and 
‘other rights founded upon legislation, contract or exceptional 
.legal rights were guaranteed subject to regulationsby Land laws. 
Articles 135 to 141 constituted an elaborate code of religious rights 
and liberties. Or account of combination of education and re- 
“ligion in lower schools, religious instruction was a part of com- 
pulsory curriculum except in undenominational schools. This 
‘instruction was to be regulated by laws and was dependent upon 
the teacher; but persons responsible for the religious education 
of the child must also give their declared assent. Thus parents, 
teachers and the State were joint participants in matters of religious 
instruction. The Weimar Constitution had as such granted an 
.overdose of religious freedom but reserved for the state enormous 


1 H. S. Commager, Documents of American History, Vol. 1, pp. 125-6. 
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powers of control so that religion might not act to the detriment 
of the community and of state authority. The Basic Law permits 
freedom of faith, conscience, creed and philosophy of life, guaran- 
tees practice of religion without interference and protects conSs- 
cientious objectors against military service. These freedoms, 
except in case of conscientious objectors, are not subjcct to regula-- 
tion by law and to this extent it is an improvement on the Weimar 
Constitution. But religious instruction as in the past is a part of 
the compulsory curriculum in the state and municipal schools,. 
though the parents have the right to decide whether their child 
shall receive religious instruction. If the schools are free to impart 
this instruction, the parents are equally free to decide whether’ 
their child, in spite of being an enrolled student of the school where 
such instruction is given, shall take advantage of the same. Com- 
pulsion is subject to parental consent and state regulation. 


The Constitution of India takes pride in granting freedomnr 
of religion to all its citizens. The Assembly which had drawn up the 
Constitution met at a time when the country was partitioned because 
of intransigence of a political party organised solely on the basis of 
religion; incidents that had disfigured the history of the country 
both before and after partition were primarily based on religious 
fanaticism. Communal riots had been an ugly feature of Indian life 
during the half century preceding independence. There is no 
other country in the world which can boast of having in its popu- 
lation persons professing all the religions of the world, though an 
overwhelming majority of them are Hindus and so a state like 
India in order to be broad-based and to win the loyalty and affec- 
tions of all categories of inhabitants must maintain an attitude: 
of benevolent neutrality towards all religions. In such a country 
there is, there can be and there should be no state religion and no 
state church and the lessons of the past had practically imposed 
such a decision on the framers of the Constitution. 


The framers of the Constitution have clearly envisaged the: 
establishment of a secular state. Itis based on the idea that the: 
state as a political association is concerned with social relations: 
between man and man and not with the relation between Man: 
and God, which is a matter for the individual conscience. A 
secular state, therefore, has no religion of its own and it refrains 
from discrimination on grounds of religion. As Lakshmikant. 
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Aloitra, a senior member, said in the Constituent Assembly, 
“The very foundation of society in India being religious, India 
will lose all her spiritual value and heritage unless the right to 
practises and propagate religion was recognised as a fundamental 
right.” ‘The Constitution, therefore, grants freedom of conscience 
and the right to freely profess, propagate and practise religion 
subject to public order, morality and health and to other funda- 
mental rights. Defining the idea of a secular state, Jawaharlal 
Nehru said, ‘We call our state a secular state. The word 
‘secular’ perhaps is not a very happy one. What exactly does it 
mean ? It does not obviously mean a state where religion as such 
is discouraged. It means freedom of religion and conscience 
including freedom for those who may have no religion. It means 
free play for all religions, subject only to their not interfering with 
each other or with the basic conceptions of our State. It means 
that minority communities from religious point of view should 
accept this position. ...The word ‘secular’ however conveys much 
more to me, although that might not be its dictionary: meaning. 
It conveys the idea of social and political equality.”? 


The limiting factors of the right of freedom of religion in India 
are explicit codification of the police power doctrine of the United 
States. But this religious freedom does not derogate from the 
authority of the state of imposing control through laws over finan- 
cial, political and other secular activities associated with religious 
practice and also for providing for social and religious reform. 
Social rcform in India cannot be entirely divorced from religious 
considerations. When apprehensions were expressed that this saving 
clause might enable the state to encroach upon the substantive 
freedom of religion, Dr. B. R. Ambedkar, the Chairman of the 
Drafting Committee said in reply, “The conception of religion in 
this country is so vast as to cover every aspect of life from birth 
to death. If the state were to accept this conception of religion, 
the country would come to a standstill in regard to reforms. It 
may be expected that no sensible state in the name of social reform 
would affect the very essence of any religion.”? Under the old 


1 Constituent Assembly Debates, Volume VII, p. 832. 


2 Jawaharlal Nehru’s Monthly Circular to the States Congress Coinmit- 
‘tees, India News, London, August 1+, 1954. 


3 Constituent Assembly Debates, Volume VII, p. 781. 
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Government of India Act, 1935 legislations for social reform were 
practically impossible on account of insertion of too many safeguards. 
and as such many overdue reforms were not undertaken. If this 
leeway has to be made up, the Constitution must be elastic enough. 
to permit reformist legislations. 


Religious denominations are recognised and are permitted to 
establish and maintain institutions for religious and charitable 
purposes, to manage their own religious affairs and to own, acquire 
and administer movable and immovable properties. These rights 
are subject, again, to law and to public order, morality and health. 
This is in common with the Weimar Constitution but unlike the 
latter, the Constitution of India prohibits the levy of compulsorily 
payable taxes by state or any other authority for promotion or 
maintenance of any religion. No religious instruction can be 
imparted to children in educational institutions which are wholly 
maintained by the state but if the institution was established by a 
religious denomination by endowment or trust and is administered 
by the state, it may impart such instruction in accordance with the 
conditions of trust or endowment. Educational institutions aided 
or recognised but not directly administered by the state can, how- 
ever, give religious instruction to their pupils provided that they or, 
in cases of minors, their guardians consent to it. State administered 
institutions Which are non-denominational cannot impart religious 
instruction. Private institutions can, but subject to consent of the 
children or their parents. The Constitution of India had to make 
such an instruction taboo simply because it was to be a secular state 
and because, there being many religions in the country, it will be 
difficult to evolve a commonly accepted standard of religious 
instruction. But there is no bar against imparting moral instruc- 
tion to the pupils. Denominational schools except a few main- 
tained by different Christian Missions are rare and there is no 
inter-mixture of education and religion in India. Almost all non- 
denominational institutions are either wholly or partially financed 
by the state. 

Besides these rights enunciated specifically in Articles 25 to 
28, Articles 15 and 16 prohibit discrimination on grounds of religion 
for maintaining equality of opportunity and of employment under 
the state and Article 29 does likewise in matters of admission into 
educational institutions. Religion which was a deep sore on the 
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body-politic and had resulted in its amputation has been kept under 
the Constitution at a safe distance from state activities of all forms 
and every citizen is free to go about with his religion provided that 
his conduct and actions do not impinge upon or interfere with the 
police power of the state, 


(v) OTHER RIGHTS 


There are two other rights guaranteed under the Constitution: 
excluding the right to constitutional remedies which by itself is 
a fundamental right. These are: the right against exploitation, and 
cultural and educational rights. 


Right against exploitation prohibits trafic in human beings 
and Begar (unpaid labour) and other similar forms of forced labour. 
This may be comparable to the Thirteenth Amendment of the 
United States Constitution which prohibits slavery and involuntary 
servitude. India is a feudalistic country and the landed pro- 
prietors had according to old customs and practices the right of 
exacting forced unpaid labour from their tenants. In some of the 
old Indian Native States, these were even sanctioned by law and 
ordinary people were compelled to do all kinds of distasteful and 
disagreeable work for the rulers and their henchmen without 
any payment whatsoever, If dignity of the individual as pro- 
mised in the Preamble to the Constitution had to be maintained, 
this pernicious practice had to be: prohibited. The state, however, 
reserves to itself the power of exacting compulsory service for public 
purposes but in doing so the state cannot practise any discriminae- 
tion on grounds of religion, race, caste or class or any of them. 
This right is of very great significance in a backward country like 
India where poor and officially described backward classes were 
convenient objects of exploitation. Because of lack of community 
consciousness and slow growth of factory legislations, children were 
being employed in hazardous occupations at less than the prevail- 
ing rates of remuneration. Employment of children below four- 
teen years of age in any factory, mine or any other hazardous 
employment has therefore been prohibited. These two Articles 
are also partly in fulfilment of the international conventions against 
trafic in human beings and exploitation of young persons. Similar 
Protection has been granted to children in the United States through 
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legislation under the inter-state commerce clause.! In Germany, 
under Article 122 of the Weimar Constitution and Article 6 of 
the Basic Law, similar prohibitions have been inserted. The 
latter ‘also prohibits forced labour in the same way and under 
same conditions as have been followed in the United States. These 
rights of an Englishman are subject to regulation by law. 


Cultural ‘and educational rights have been granted in order 
to inspire confidence among different minorities inhabiting the 
country. India is not merely a multi-religious country; she is 
multi-lingual also. There are fourteen principal languages recog- 
nised by the Constitution; besides, there are many more languages 
and still more dialects spoken in different parts of the country. 
Even though the boundaries of the constituent states have been 
drawn on linguistic basis, each State contains linguistic minorities 
and this fact alone has been responsible for a good deal of excite- 
ment in republican India. Not only the country as a whole but 
most of the States are also multi-lingual and there can be no 
peace unless the linguistic minorities are given reasonable freedom 
to develop their own language and culture. The Constituent 
Assembly was confronted with a demand for re-demarcation of 
provincial (now State) boundaries on linguistic basis but as any 
attempt for solving that problem was bound to create unnecessary 
excitement which under the then prevailing circumstances would 
have been more subversive of national peace, the next best thing 
was done by granting the fundamental right to those linguistic 
minorities to conserve their own language, script and culture. 
Again, both the linguistic and religious minorities were given 
the right of establishing and administering educational institutions 
for imparting a system of training best suited to their own genius 
and the state is prohibited from practising any discrimination in 
distribution of financial aid amongst them. One of the sore 
points in India has been in regard to facilities for admission into 
educational institutions and discrimination in this field on grounds 
of race, religion, caste, language or any of them has been prohibited. 
In spite of this, the Government of the State of Madras issued an 
order for regulating such admissions on communal and caste basis. 


1 A constitutional Amendment passed by the Congress in 1924 for 
regulating employment of children under eight years of age has not yet been 
ratified by the required number of states. 
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"This order was declared ultra vires by both the Madras High 
‘Court and the Supreme Court of India.' The judgments of these 
Superior Courts were overridden by amending Article 15 of the 
Constitution by the Constitution (First Amendment) Act, 1951, 
by which the state was given the power of ‘‘making special pro- 
‘vision for the advancement of apy socially or educationally back- 
ward classes of citizens or for the Scheduled Castes and Tribes 
notwithstanding anything contained in Articles 15 and 29.” 


The. purpose of this provision in the Constitution of India 
is realised in the United States by reason of the Fourteenth Amend- 
ment which prohibits enactment of any law abridging the equality 
‘of privileges of citizens. Though the Weimar Constitution in 
Section 4 of Part II guaranteed similar facilities to the linguistic 
and cultural minorities for preserving their distinctive attributes, 
the Basic Law has made no specific provision for the same. But 
‘it is now an accepted principle that minorities of whatever character 
should not be coerced to give up their heterogenity so far as they 
do not interfere with the stability of state and attempts Should 
be made to grant them facilities of self-determination. This is 
specially important for countries like India and the United States 
which by reason of their size are bound to be heterogenous in their 
population and if a concordant nationalism is to be evolved, diver- 
:sities have to be recognised and even honoured and protected. 


CONCLUSION 


Thus a survey of particular rights conceded to citizens in 
different countries indicates in unmistakable terms that within the 
context of broad universality, there are national peculiarities 
in the codification of fundamental rights and these are primarily 
-based on circumstantial and time factors.“ In modern times, the 
state in all countries has emerged into the fore-front and the 
individuals are made to sacrifice a portion of their rights and liber- 
ties for the sake of strengthening the state authority, in order 
‘that the state as the agent of society might not be handicapped in 
promoting general welfare. But states are represented by govern- 
ments which are not only based on political majorities of different 


. 1 State of Madras vs. Champakam (1951) and State of Madras vs. 
Srinivasan (1951), Supreme Court Report, p. 525. 
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periods but whose emphasis on fundamentals varies according to 
their own party programmes. The most elaborate code of rights 
as given by the Weimar Constitution was completely destroyed 
by the National Socialist Party soon after it came to power but an 
Englishman enjoys his rights for generations past without having 
any codified rights to depend ;upon. Fundamentality of certain 
notions changes in accordance with the cherished ideas of the 
party in power and unless the citizens are strong enough to get 
their own points of view accepted and the Courts are.powerfu! 
enough to preserve the rights of citizenship, it is the governmentat 
approach which will ultimately prevail. This goes into the root 
of the problem and issues like the structure of the state, temper’ 
of the people and the natyre of the parties demand solution, 
before making -a correct appraisal of the extent of liberties enjoyed 
by the citizens of a particular state. As John Stuart Mill said, 
“The people who exercise the power are not always the same people 
with those over whom it is exercised and the self-government 
spoken of is not the government of each by himself but of each 
by all the rest. The will of the people moreover practically means. 
the will of the most numerous or the most active part of the 
people; the majority or those who succeed in making themselves 
accepted as the majority; the people consequently may desire to 
oppress a part of their number; and precautions are as much 
needed against this as against any other abuse of power.” Codi- 
fied rights of the people are the precautions against this potential 
abuse of power but as Professor D. W. Brogan remarks, “‘Free 
Government is a day-to-day habit, a continuous training in mutual 
respect and collaboration in maximising consent and minimising 
coercion; it is not a mere matter of legislative or administrative- 
edicts backed by majorities.”? 


1 John Stuart Mill, On Liberty, pp. 3-4. 


2D. W. Brogan, The Free State quoted in Amery’s Thoughts on the 
Constitution, p. 46. 
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CHAPTER 10 
DEMOCRACY IN INDIA 


DEMOCRATIC VALUES IN INDIA 
AND ELSEWHERE 


Democracy on the Western model is and outgrowth of British 
Rule in India, though the concept itself was an essential ingredient 
of the social and religious organisation in Ancient India. The 
Vedas and later historical writings furnish clear evidence of the 
fact that the people in Ancient India were organised into village 
communities, where all residents assembled together in a village 
meeting and transacted all affairs of administration. There was 
no distinction between citizens and slaves as in ancient Greece; 
though the people were otherwise divided into four castes diffe- 
rentiated from one another by ineffaceable social barriers, all of 
them were equally entitled to participate in the village meetings 
and contribute the weight of their influence to the common coun- 
sels. Besides these village meetings, there were also functional 
societies of persons belonging to an entire caste or section of a 
caste following one particular occupation. The sphere of these 
functional associations was confined to social problems and each 
one of them had a head who was originally elected but later came 
to be hereditary in his office. Both types of organisation were 
democratic in character and in the political domain, their existence 
was recognised by the ruling authority 6f the country. It is 
generally accepted that the Vedas were composed in the Third 
Millenium B.C. Describing the political organisation of the period, 
a group of post-independence historians of great repute say, “The 
Rajan (King) though Lord of the people did not govern without 
their consent. The business of the tribe was carried out in a 
popular Assembly styled Samiti (Assembly) at which Princes and 
people were alike present. We have also reference to another body 
termed Sabha which some regard as a Council of Elders. Others 
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think, it was a Village Assembly or the place of meeting which 
also served as a centre for social gatherings « . + + + + « The Sabha 
gave decisions regarding matters of public moment and in later 
literature, figures prominently in connection with the administration 
of justice.” | | 
From political point of view Jainism and Buddhism in India 
are comparable to Protestant Reformation in Europe. They were 
moves for Reformation of Hinduism by the removal of some of 
its elaborate rituals and of the orthodox caste system; it propagated 
the brotherhood of man and equality among all persons. Like 
the Protestant Congregation, Buddhism had its Conferences where 
all ecclesiastical matters were periodically discussed and decided. 
‘Though Gautam Buddha was its founder, Buddhism repudiates 
any notion of Headship of Buddhism. It popularised religious 
doctrines by rewriting the Scriptures in Pali language, which was 
then current among the people as the spoken language. The 
Vedas being written in Sanskrit, the classical language of the 
Hindus, were known only to the upper classes and study of these 
texts and practice of rituals prescribed therein were confined to 
the highest castes, the Brahmins, who constituted the priestly 
class of the Hindu community. The Buddhist Conferences were 
extended to the political sphere and Republics were set up in 
various parts of the country. If the Vedic Age was monarchical 
in character, the Buddhist Age was characterised by the establish- 
ment of Great Republics. This was in the Fourth Century B. C. 
In regard to this period, the aforesaid historians say, “About the 
kingless States or Republics, our information is mainly derived 
from the Buddhist and Greek sources, though some details are 
given by the Sanskrit epics and works on polity as well as the 
sacred literature of the Jains. . .... The word for a Republic 
was Sangha or Gana (Assembly or Demos) but the terms were 
also applied to religious fraternities and economic corporations. 
Like Monarchies, the Republics too were not all of the same type. 
Some were tribal oligarchies, others were expressly mentioned as 
having a democratic constitution. Some of these states embraced 
several clans, others were limited to single Kulas (families) or even 
cities. Some were sovereign states owing no allegiance to external 
authority. Others did homage to some neighbouring potentate, 


1 R. C. Mazumdar and others, An Advanced History of India, p. 30. 
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though enjoying a considerable degree of local autonomy . .. ++.» 
Each had its Parishad or Assembly which met in the Samsthagar 
or Mote-Hall where young and old alike were present . a 
Besides the central Assembly at the Capital, there were local Pari- 
shadas (Assemblies) in all the more important places in the state. . . . 
Executive Government was in the hands of a single chief or a 
number of chiefs styled Rajan, Gana Rajan or Sangha Mukhya.”! 
From the Maurya period onwards, powerful empires were 
organised with the use of military force and the self-governing 
communities and republics lost their independence for good. They 
were either eliminated as units of administration or were merged 
with the neighbouring Kingly states. This pattern of demolition 
and absorption of these tiny areas pf democratic government was 
consistently followed by the Guptas, Turko-Afghans and the 
Mughals. By the time the Mughal Empire crumbled into pieces 
and the British Empire raised itself on its debris, self-government 
in village affairs and functional groupings continued as usual though 
with diminished vigour and the land revenue settlement in respect 
of ryotwari areas where the tenant used to pay his taxes direct to 
Government without any artificially-created intermediary inter- 
vening in between, gave these village communities the stamp of 
government approval. It is the residue of these democratic com- 
munities which had inspired local British officials to impress upon 
the Central Government the need for rehabilitating them and this 
had underlain the policy of Lord Ripon the Viceroy for revitalising 
them, through his Local Self-Government Act, 1884, on the lines 
of the countries and boroughs in England. The undying flicker 
of local self-government received a new illumination through the 
Municipalities and District Boards set up by the British power in 
India. 
| Despite the existence of democratic institutions in such a 
rudimentary form at lower levels, there was no democracy jin the 
Central Government. In fact, there was no so-called Central 
Government in the country prior to the Turko-Afghan Rule. The 
Muslim Period in Indian history was notorious for ausocratic 
tyranny and the rulers were so much preoccupied with mano- 
euvrings for pelf and power that they had hardly any time or initia- 
tive left for looking to the administrative genius of the people under 
1 Jbid., pp. 74-75. 
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their charge. Their absolutism was ultimited and the strength 
and vitality of administration depended upon the personal qualities 
of the Sovereign of the period. If Akbar could consolidate the 
Mughal Empire and modernise administration, Aurangzeb with 
his bigotry, ruthlessness and unnecessary oppression carried it to a 
stage where his death and succersion by weaklings opened the door 
for foreign invaders to come, loot and rule the country. The 
people were nowhere in this picture of administration and this 
explains why they did not put up any resistance against the British 
conquest of India, even though the entire Muslim period was 
marked by periodic upheavals against the ruling power. In their 
state of subjugation, the Indian people considered any invader as 
good as others and if they were left with any choice, it was exercised 
against the Muslim Rulers who were merciless and inconsiderate 
desecrators of Hindu religion, religious shrines and institutions. 
It was not without significance that Lord Ellenborough, the 
Governor General (1842-44) had ordered a national celebration to 
mark the restoration of the famous gates of the Temple of Somnath 
from Ghazni where they were carried away by Sultan Mahmud. [It 
was a step to capture the imagination of the Hindus of India who 
looked upon this event as an act of honour done to their religion. 
However, the Muslim Rulers had kept the people away from them 
and as such alienated their sympathies; it was the far-sight of the 
British Rulers to bring them again into association with the 
administration of their country. Adoption of democratic principles 
in the Central Government of the country is entirely a British 
achievement and for this the basic principles of the English system 
of administratibn have been carried from London to New Delhi. 
Though the progress of democracy in India was slow, hesitant and 
even against the declared intentions of the powers-that-be, it was 
a step in the right direction and if India today does not follow the 
political intrigues of her Middle Eastern neighbours and stands as 
a bastion against the onrush of totalitarian communism, that is 
because far-sighted statesmen like Lord Macaulay had emphasised 
the necessity for introducing Western democracy in our country. 
The Constituent Assembly had, therefore no choice before it. 
It respected the genius of the people and the traditions and 
institutions of the country at the moment by voting in favour of 
a democratic constitution. Jawaharlal Nehru while moving the 
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Objectives Resolution,” the very first act of the Constituent 
Assembly, said, ‘‘We are aiming at democracy and nothing less 
than a democracy. What form of democracy, what shape it may 
take is another matter. The democracies of the present day, 
many of them in Europe and some elsewhere, have played a great 
part in the world’s progress; ygt it may be doubtful, if these 
democracies may not have to chahge their shape somewhat before 
long, if they have to remain completely democratic. We are not 
going to copy a certain democratic procedure or an institution of a 
so-called deinocratic country. We may improve upon it. In any 
‘event, whatever system of government we may establish here must 
fit in with the temper of the people and be acceptable to them. 
We stand for democracy.”?” This statement combines an admira- 
tion for democracy as such but btrays a distrust of democratic 
values as accepted in Europe. This distrust of western democracy 
was nothing new in India. It was born out of a disgust for diffe- 
tences between the British professions and practices. As early as 
1934 Nehru wrote, ‘‘Freedom, democracy, socialism, communism, 
are, as we are told, the slogans of unpractical idealists, doctrinnaires 
or knaves; the test must be one of well-being of the people as a 
whole. That is indeed a vital test.”? Even Mahatma Gandhi said 
in a statement on the 17th September, 1934, ‘“Western democracy 
is on its trial, if it has not already proved a failure. May it be 
reserved to India to evolve the true science of democracy by giving 
a visible demonstration of its success? Corruption and hypocrisy 
ought not to be the inevitable products of democracy, as they 
undoubtedly are today.”’4 

Thus India was anxious to introduce democratic principles 
into her polity with such alterations, adaptations and modifications 
as would make their operation feasible. After all, India was not 
comparable with the United States, England or even France in 
respect of her political, social or economic structure, She was vast 
in her size and population. Whatever may be the system of 
representation, there can hardly be the same intimate contact 
between the people and their representatives as in England nor can 


1 Appendix II. 

2 Constituent Assembly Debates (1946) December 13, 1946. 
3 Jawaharlal Nehru, Autobiography, p. 437. 

4 Ibid., p. 252. 
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this be promoted by fostering localism as in the United States or 
account of dearth of an adequate number of suitable men. The 
Indian people have not only solid differences in religion and 
language but their social system also divides them into different 
castes with a large bulk of them treated as sub-human beings. The 
country is an astounding combingtion of civilisations ranging from 
the bullock-cart up to the Rolls-Royce ages. An overwhelming: 
percentage of them live on the verge of starvation and their 
preoccupation for arranging two square meals a day leaves hardly 
any incentive for evincing an interest in the political affairs of 
their country. Poverty, privation and pestilence have bred fatalism 
amongst them and emphasis by religions on soul and the after-life: 
turns their attention from the illusory world they live in to the 
substantial world awaiting them after death. Education is limited 
to about one-fourth of the population with the result that prejudices: 
and superstitions, developed and sustained through ages, can hardly 
be countered by the new light and learning. In such a country, 
majoritarian democracy can hardly yield the dividends it has 
yielded in the small states of Western Europe. Political discussions: 
are meaningless or these are fashions of a few articulate demagogues. 
and manoeuvrists. Liberty to the people carries no significance, 
unless they have enough freedom to go about their own way for 
earning an adequate livelihood. As Laski said, ‘“To some democracy 
is a form of government; to others, it is a way of social life.” It 
is the latter aspect of democracy that is of vital significance for 
India and if democratic institutions are to have any appeal for the 
people at large, they must ensure them not only equality of status 
and of opportunity but also justice, social, economic and political. 
‘To construct such a democracy is an uphill task for any Govern- 
ment or Constituent Assembly. 


A pessimistic Danish philosopher and political scientist Alf 
Ross writes, “A people that has not a certain living standard, a 
suitable general education and moral training, is not ripe for demo- 
cracy. It must for the time being live under political tutelage.” 
This is an echo of a familiar cry heard all over the colonial world 
and India herself during the period of her dependence was lured 


1 H. J. Laski, Essay on “‘Democracy” in the Encyclopaedi. iat 
Siicer Mele Ne yclobaedia of Socia 


2 Alf Ross, Why Democracy? p. 106. 
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into political calm by her imperialist masters with such a cry. 
But Nehru, the architect of modern India, was an incorrigible 
optimist. He was aware of all thesc defects as pointed out by 
Ross but still he was determined to go ahead with the establish- 
ment of a democratic India. As he said, “Let us be clear 
about our National objective We aim at a strong, free and. 
democratic India, where every citizen has an equal piace and full 
opportunity of growth and service, where present-day inequalities. 
in wealth and status have ceased to be, where our vital impulses are 
directed to creative and co-operative endeavour. In such an India, 
communalism, separatism, isolation, untouchability, bigotry and 
exploitation of man by man have no place and while religion is 
free, it is not allowed to interfere with the political and economic 
aspects of our national life.” This foreshadows the planning of 
a nation and this is more comprehensive, multi-faceted and all 
embracing than even the bravest of the economic plans adopted 
in the Union of Soviet Socialist Republics, Germany or the United 
States. However unfortunate or undemocratic it might appear, 
the situation calls for political elite, a devoted leadership, which 
would determine the goal and objectives of the nation and march 
headlong towards it within the limitations of a democratic political 
structure. The determined aim being full realisation of democratic: 
values in a reconstructed India, temporary limitations have got 
to be necessarily set aside and all resources, human and material, 
have to be regimented and exploited towards speedy attainment 
of that end. In regard to this leadership, Mahatma Gandhi said, 
Bulk is not a true test of democracy. True democracy is not 
inconsistent with a few persons representing the spirit, the hope 
and the aspirations of those whom they claim to represent. The 
spirit of democracy cannot be imposed from without; it has to come 
from within.”2 This is exactly the “vanguard of the proletariat” 
conception of Lenin, though the Mahatma was an idealist and not a 
materialist like the great Russian Revolutionary. Jawaharlal 
Nehru did not subscribe to this definition of democratic leader- 
ship. He was conscious that a nation regimented for a period by 
such a leadership is not only likely to lose all its sense of demo- 


1 Convocation Address in University of Allahabad on December 13, 


1947 Statement dated September 17, 1934 quoted in Nehru’s Autobiography, 


p. 293. 
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cratic values but the leadership also might so consolidate its power 
and influence as to constitute itself into an oligarchy thereby en- 
dangering the growth of a democratic India. He, therefore, vested 
this leadership in the Government of India which derivesits strength 
and support from democratic institutions but is strong enough to 
translate its idealistic aims into practical achievements. In his 
own words, ‘‘A Government which deals with vital social problems 
has to function very differently from a Government which is 
essentially a police state. A police state has only to keep the peace, 
to collect revenue more or less and do a few other little jobs. Those 
problems cannot be tackled by a firman or ukase or a decree from 
the Government. There must be right laws.” The laws are 
made by a democratic Parliament within the safeguards erected 
by a detailed Constitution. Thus working of democratic institu- 
tions in India during the 20 years of operation of her Constitu- 
tion have necessarily been influenced by the peculiar conditions 
of the country. Such a vast but under-developed country cannot 
establish all the usages and practices and assimilate all the values 
of democracy as are familiar to a European country much dissimilar 
to her in social, economic and political circumstances. 

The foregoing discussion takes into account the concepts of 
social and economic democracy as the cornerstone of political 
democracy, though many political scientists are of the opinion 
that democracy as understood in political context does not very 
much depend upon its social and economic aspects. They, however, 
admit that a well-organised society and a properly administered 
€conomic system go a long way in making political democracy 
work successfully Politically speaking, India is as much de- 
mocratic as any other country in the world. Democracy in its 
political aspect is an instance of government of laws which are 
made by the representatives of the people. This simple fact was not 
admitted all at once; from the city-states of Greece and Roms, it re- 
quired a long interval of two thousand years for being universally 
recognised. Protestant Reformation with its doctrine of equality 
of all true believers and congregational government of the churches, 
gave a great fillip to the principles of equality and of election; it 
had also enriched the growth of democracy by ushering in an era 
of religious conflicts, which brought as reaction a strengthening of 


1 Convocation Address to the Lucknow University on January 28, 1949.s 
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the secular authority and adoption of the practice of religious 
toleration. An indirect offshoot of the Reformation was also the 
restoration of the philosophy of Natural Law with its faith on the 
concept of contract, which attempted to justify secular authority 
as a derivative from the natural rights of the people. It is true 
that contract had helped in fhe establishment of Leviathan, the 
“mortal God” of Hobbes and ¢volution of supremacy of Parliament 
of Locke but its ultimate consequence lay in recognition of the 
right of the people to erect their own government for their own 
interests and to destroy it whenever it went wrong and swerved 
from the path of general welfare. Rousseau succeeded in utilising 
it for the purpose of evolving representative democracy based on the 
‘General Will of the people. Locke and Rousseau are the exponents 
of the modern versions of political democracy, though there were 
fundamental differences in their respective approaches. Locke 
stood for a state of limited powers. He was optimistic enough to 
assume that all men are rational and were animated by the instincts 
of ‘mutual assistance, goodwill and self preservation”. Even if a 
majority ruled, their rationality would prevent them from being 
unreasonable and even if they were, proper safeguards erected 
through a mutually agreed Constitution and reservation of the 
ultimate right of revolution with the people would be sufficient 
guarantee against perversion of the government. His optimism 
and prevailing circumstances made his theory suitable for a state 
where limited government was needed. Rights of the individual 
for him were more important than efficiency of government. As 
Lord Lindsay comments, ‘‘Locke’s society is a society of equals in 
that all have equal moral right. His government is founded on 
consent. All must agree to the setting up of a government; but 
their unanimous consent is for Locke consent to abide by the 
decision of a majority. The acceptance of majority rule is treated 
by Locke as a matter of practical necessity. ...The theory reflects 
social conditions where very little government is needed.” Rous- 
seau was not prepared to impose rigorous restrictions on his govern- 
ment which he wanted to be used as the instrument of reformation 
of the French society and polity. His theory of General Will 
was an amalgam of his moralism and of practical necessity. The 
government which was the practical wielder of General Will was 


1 A. D. Lindsay, Modern Democratic State, Volume-1. 
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unlimited in its powers and he had argued that moral freedom was 
attained by the minority, when they were coerced by the state to 
be free by being restrained from following their own course of 
action, which on account of its disagreement with General Will, 
by hypothesis right and moral, was wrong and immoral. His 
General Will was perfect and absolut¢; surrender of the individual 
was complete. But as it was difficult to discover the General Will 
as the universal constant of the particular wills, he conceded in 
actual practice this attribute to the majority will with the help of 
the curious doctrine of “being forced to be free”. By evolving 
the mysterious General Will, locating it in the State with all its 
attributes of finality of wisdom, morality and competence and 
subordinating the minority to the coercive measures of the majority 
exercising authority for the time being, Rousseau had enriched the 
theory of democracy as much as ‘he had perverted it. In any 
case, the cumulative effect of the contributions of Locke and 
Rousseau brought into the connotation of democracy the prin= 
ciples of constitutionalism, representative government and majority 
rule. 


However valuable their contributions were from merely phi- 
Josophical point of view, neither Locke nor Rousseau would have 
been so much remembered today but for codification of their views 
in the United States and France respectively. The United States 
Declaration of Independence had clearly set forth the rights 
of the people to make and unmake governments according to the 
necessities of the situation and the Virginia Declaration of Rights 
had enunciated the doctrine of popular sovereignty when it stated, 
“That all power is’ derived from the people; that magistrates are 
their trustees and servants and at all times amenable to them.” 
The underlying tenor of both the Declarations is that government 
is an evil organisation and if it is at all tolerated, its powers should 
be sufficiently curbed and the people should possess the right of 
threatening and even destroying it altogether. It embodied the 
famous statement of Thomas Paine who said, “Society is produced 
by our wants and government by our wickedness; the former 
promotes our happiness positively, the latter negatively by restrain- 
ing our vices. The one encourages intercourse, the other creates 


1H. S. Commager, Documents of American History, Volume I, p. 103. 
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distinctions. Society in every state is a blessing but government 
even in its best state is but a necessary evil.” 


Contrasted with this, the French Deciarations of Rights of 
Man and Citizen in 1789, 1793 and 1795 go nearer to Rousseau’s 
conception of General Will and while admitting the sanctity and 
inviolability of human right}, vest absolute sovereignty in the 
General Will. The Declaration of 1789 had embodied, 

(iii) The principle of all sovereignty resides essentially 
in the nation; no body and no individual can exercise any 
authority which is not expressly derived from it. 

(iv) Law is the expression of the General Will. All 
citizens have a right to concur either personally or by their 
representatives in its formation.” 


“This statement is a simultaneous recognition and repudiation of 
Rousseau, inasmuch as his General Will is not the will of all; yet 
all citizens according to this Declaration have a right to concur. 
‘The confusion inherent in this part of the Declaration was however 
remedied in that of 1793 which said, 
‘“(jv) Law is the free and solemn expression of the 
General Will; it is the same for all. Whether it protects or 
1t punishes, it can only ordain what is just and useful to the 
society; it can only forbid what is harmful to the society.” 


(xxv) ‘‘Sovereignty resides in the people; it is one 
and indivisible, imprescriptible and unalieanable.” 


(xxvi) “No portion of the people can exercise the 
power of the whole people but each section of the sovereign 
assembly should enjoy the right of expressing its will with 
entire liberty.” 


“This was a long way from John Locke. The state was conceded 
the right of regulating such activities as were harmful to society, 
because it embodied the General Will which, by definition, is 
unlimited and inalienable and no individual or group of indivi- 
duals could either possess right or erect barriers against the state. 
Lest this might lead to totalitarianism, there is a further safeguard 
in the exposition that government may be carried on through the 


1 Quoted in A. D. Lindsay’s op. cit., p. 124. 
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representatives but there must be freedom of discussion in the 
representatlve assembly where sovereignty of the people is repre- 
sented. This establishes the propositions that all powers are derived 
from the people and are exercised through representative govern- 
ment by discussion in the sovereign assembly. Lest there might 
be any misunderstanding about it, Article 6 of the Declaration of 
1795 clearly stated, “Law is the General Will expressed by the 
majority of citizens or their representatives.” These three Decla- 
rations taken together removed haziness from Rousseau’s philoso- 
phical exposition and gave a tangible form to the indistinct ideas 
about democracy. Itis now an accepted truth that the gradual 
march of the French conception from idealism to practicability 
was inspired by the acquaintance of the French Constituent Assem- 
bly with the nature and form of the Constitution of the United 
States of America. 


Both France and the United States were jointly responsible 
for evolving the theory and practice of democracy, even though 
England by reason of her national conservatism was making slow 
progress towards responsible government by subduing Monarchy 
with an Aristocracy, which took another fifty years to come nearer 
to the American or French Democracy. But it is certainly not 
true that Rousseau had envisaged this form of democracy. As a 
Genevan, he was an admirer of direct democracy but as he knew 
that this was unsuitable for gigantic country states of his times, 
he looked upon representative government as only an approximation 
to the democratic ideal. For he said, ‘‘If there were somewhere 
a people of Gods, it would govern itself democratically. So perfect 
a government does not suit human beings.” Political democracy 
had therefore taken its shape from the practices of the United 
States. 


- 


No one has yet succeeded in defining democracy and an 
accurate definition is also unnecessary. There are certain demo- 
cratic values which are universally accepted and they are embodied 
in the constitutional machinery of different countries in the con- 
text of their own environments. A democracy—for that matter, 
every form of government—is desired to promote welfare of the 


uoted in Carl J. Friedrich, Constitutional Government and Democracy, 
p- : 
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people and there is greater Jikelihood of realisation of this ideal 
ina democratic set-up. Dicey said, “The ideal of democracy is 
government for the good of the people, by the people and in accor- 
dance with the wishes of the people; the ideal of collectivism is 
government for the good of the people by experts or officials who 
know or think they know what is good for the people better than 
any non-official person or thal the mass of people themselves.” 
In other words, if the people’s government is run by the people 
directly or through their representatives, it is most likely to be for 
the people and there can be no one person or group of persons who 
can know the interests of the people more than they themselves. The 
next question is how can government of the people be run by the 
people? The Constitution of the United States had formulated 
the principle that every qualified adult should have a vote and 
through its exercise he should choose his own Congress to make 
laws and his own Chief Magistrate to administer them. If every 
person has a vote, he has a share in the administration of the country 
however indirect or remote it may be and his vote must carry along 
with it the privilege of his being voted for himself by others to be 
either in the Congress or in the executive. “One man, one vote” 
or “each one to count for one and no more” was the contribution 
of liberal philosophers who laid great emphasis on equality of all 
individuals. This view has in course of time given rise to the 
doctrine of universal adult suffrage and all modern democracies 
grant the right to vote to all persons except minors, lunatics and 
confirmed criminals, irrespective of any other consideration. 
Speaking of the value of adult suffrage, Victor Hugo said, “Adult 
suffrage went to seek for man abandoned and despairing and told 
him to hope; for the passionate man and told him to think; for 
the poor, rejected and crowned him as a citizen. What a marvel- 
lous increase of dignity for the individual and therefore of morality! 
What a satisfaction and therefore what a pacification! See this 
working man entering a polling booth, he goes in with the sad 
demeanour of an oppressed proletarian; he goes out with the look 
of a sovereign.”’? 


Grant of votes to all citizens involves two other problems. 
There may either be a continuous interdependence and coopera- 


1 A. V. Dicey, Law and Opinion (2nd Edition), p. Ixxiii. 
2 Quoted in R. H. Soltau’s Introduction to Politics, p. 185. 
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tion between the executive and the legislature or they might be 
.kept as checks against each other. Once the vote is cast, the citizen 
has either to trust his representative to work according to his conse 
-cience till he comes back to the people for renewal of the trust or 
the citizen may be called upon to take a direct part in administra- 
tion through the mechanisms of referendum and initiative, Ameri- 
can democracy separated the executive from the legislature and 
‘endowed the people with the right of choosing each one of these two 
organs. But British democracy asks the people to choose a Parlia- 
ment which, again, was given the power of constituting a govern- 
ment for running the day-to-day administration. The citizen 
had no direct say as to the persons constituting government nor 
could he directly call them to account. His sole power lay in 
giving or withholding from his parliamentary representative the 
‘vote possessed by him and disposition of this vote one way or the 
other determined the character and composition of the government 
of the day. The non-responsible executive of the American type 
and the responsible government of the British type are the two 
models which have inspired all other countries of the world and 
modern democracies are of one type or the other. Countries 
which had a monarchy have either allowed it to continue with 
limitations on the office and authority of the monarch or have 
replaced him by a head of the state elected directly or indirectly 
by the people. With such a machinery, there was no place for the 
mechanisms of direct democracy and as such, excepting a few 
‘countries of Continental Europe and Australia, referendum and 
initiative are not very much in vogue. This is the framework of a 
‘political democracy. Behind this facade, there are other problems 
of detail like the system of representation, organisation of the 
‘electorate, bicameralism in legislature and composition of each 
House of that organ which a<e handled by each country according 
to its own environment. 

In such a representative democracy the majority can only 
‘rule and the minority are left to suffer till an opportunity for 
holding the reins of power comes to them. If monarchical 
tyranny was bad, majority tyranny is worse. Locke had overlooked 
this aspect and Rousseau justified it on the questionable founda- 
tion of his omnipotent and omnicompetent general will. That 
“there is a possibility of this kind of tyranny over minority and the 
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only weapon wielded by them is Locke’s right of revolution, was 
squarely admitted by Lincoln when he said, “‘If by the mere force 
of numbers, a majority should deprive a minority of any clearly 
written constitutional right, it might in a formal point of view 
Justify a revolution .. . certainly would if such a right were a vital 
one.”! Essence of democracy, therefore, lies in tolerance on both 
sides. The majority must conctde to the minority full liberty 
of speech, expression, association, movement and faith in order that 
they might make their voice heard and influence felt in order to 
‘convince the people about the justness of their stand and convert 
themselves into a majority in course of time. The minority must 
also allow the majority without vexatious obstruction and opposi- 
tion to implement their programme of popular welfare. But both 
sides must use the forum of legislature for convincing each other 
and for carrying conviction with the people, for a modern legis- 
lature is as much an instrument of government as it is of mass 
education. The majority has the constitutional right to govern 
and the minority has also the constitutional right to oppose and put 
the government in the proper track; in a two-party system, as in 
England and the United States, the Opposition is also the govern- 
‘ment-in-reserve. As .Lord Lindsay said, “‘Good representative 
‘government not only needs a strong opposition; it needs also 
that the Opposition should be an alternative government. In the 
alternation in power of political parties, there is often worked out 
in practical dialectic what discussion could not discover.”? If 
democracy is to continue as government by discussion, there must 
be civil liberties of the people which would act as the only weapons 
in the opposition armoury to check majority tyranny and it may 
also be desirable to codify these rights and allow the judiciary to 
uphold them against encroachment by the legislature or the execu- 
tive, each of which is controlled by the majority. 


Democracy rests on the foundation of popular sovereignty and 
it is the right and duty of the people at large to scrutinise the 
actions of the government in order to find out if the purposes for 
which the state was created were being subserved by it. This 
means that while the powers of the people are infinite, those of the 

1 Lincoln’s First Inaugural Address on March 4, 1861, Commager, op. 
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2 Lord Lindsay, Essentials of Democracy, pp. 43-4. 
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government are strictly limited and limitations are imposed throug 
a constitution. But, as Sir Henry Maine said, “It would seem 
that by a wise constitution, democracy may be made nearly as 
calm as water in a great artificial reservoir but if there is a weak 
point anywhere in the structure, the mighty force which it controls 
will burst through itand spread flestruction far and near.” The 
same ideas were expressed by Russel Kirk when he said, “The 
principal safeguard for popular government will be found in 
exact and august constitutions like that of the United States.”® 
But a Constitution is not a static document and once having framed 
it, the people are not helpless against future changes. President. 
Lincoln said, “This country with its institutions belongs to the 
people who inhabit it. Whenever they shall grow weary of the 
existing government, they can exercise their constitutional right of 
amending it or their revolutionary right to dismember or over= 
throw it.” The people have, therefore, an immediate and a remote 
responsibility. From day to day they must maintain eternal vigi- 
lance in order to safeguard their guaranteed rights and prevent 
governmental tyranny; their rights of vote and of public criticism 
would assist them in exercising their constitutional responsibilities. 
They can change an incompetent, misguided or corrupt government 
from time to time and if practical working of the Constitutiom 
reveals any remediable defects, the very fundamental law can beé 
amended. So far, the revolutionary right of overthrow by insurrec— 
tion lies dormant. For, as Lincoln said, “Ballots are the rightful 
and peaceful successors of bullets; and when ballots have fairly 
and constitutionally decided, there can be no successful appear 
except to the ballots themselves at succeeding elections.”? This 
right of revolutionary change is sanctioned by both the American 
Declaration of Independence and the French Declaration of 
Rights but this is a remote possibility. If the people remain indiff- 
erent to everything that the government does with a hope that they 
would be deterred by the fear of exercise of the ultimate right of 
revolution by the former, this would create a paradise for arbitrary 


1 Quoted in Russel Kirk, Essay on the “Thoughts of Sir Henry Maine” 
in Review of Politics, Volume 15, Number 1, January 1953. 
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administration and eventually subvert democracy altogether. 
Apprehending such a turn of events, John Stuart Mill said, “A 
people may prefer a free government but if from indolence or 
carelessness or want of public spirit, they are unequal to the neces- 
sity of preserving it; if they will not fight for it when it is directly 
attacked; if they can be deluded biy the artifices to cheat them out 
of it; if by momentary discouragement or temporary panic or a 
fit of enthusiasm for an individual, they can be induced to lay 
their liberties at the feet of even a great man or trust him with 
powers which enable him to subvert their institutions; in all these 
cases, they are more or less unfit for liberty; and though it may be 
for their good to have had it for a short time, they are unlikely 
long to enjoy it.” 

Thus in the words of Professor Carl Friedrich, ‘“‘Democracy 
means constitutional government. It means divided powers. 
It means civil liberties. It means that there is a moderator as 
well as a Town Meeting. It means concern for minorities as well 
as decision by majority.”? ‘The Constitution of the United States 
aimed at enshrining these democratic values by erecting a Con- 
gressional Government with separated and divided powers. While 
doing so, the Fathers of the Constitution were not aware of the 
growth of parties in later times and it is a matter for interesting 
speculation if the Fathers would have attached so much importance 
to separation of powers had there been parties at that time. 
Even in 1801, Jefferson said, ‘Difference of opinion is not a diffe- 
rence of principle. We have called by different names brethren 
of the same principle. We are all Republicans, we are all Federa- 
lists.”3 No modern President can afford to use such language or 
display such catholicity. If the majority is to rule, there is bound 
to be an inclination among political manceuvrists to so organise 
and control people as will put political power in their hands. In 
the name of the people, the parties formulate their programmes 
and court the support of the citizens. It is sometimes true that 
the parties are organised on great and momentous principles and 
they claim to represent the entire mass of citizens. This is how the 


1]. S. Mill, On Representative Government, p. 3. 
2 C.J. Friedrich, op. cit., p. 571. 
$ Jefferson’s First Inaugural Address, March 4, 1861, Commager, op. 
cit., p. 187. 
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Indian National Congress was formed. But in course of time, 
circumstances change the ideas of the party and even though the 
necessity for their organisation disappears, they continue as before. 
This is true of ‘parties in all countries and because of the principle 
of majoritarian rule, democracy stands today throughout the 
world as representative party ‘jovernment. Edmund Burke had 
defined a party as “‘a body of citizens united for promoting by their 
joint endeavours the national interest upon some particular prin- 
ciple upon which they are all agreed.” These principles may be 
political, social or even religious and persons holding common 
allegiance to them combine themselves in one organisation. Their 
ultimate aim jis scarcely to propagate their views; they aim at 
capture of the state machinerycand utilising it for their own benefit. 
Carl Becker said, “In practice, democratic government turns out 
to be government by parties.” In the words of Bagehot, “‘Party 
organisation is the vital principle of representative government.”® 
But Halifax, a British political thinker remarked, “The best kind 
of party is in some sort a conspiracy against the nation.”® Both 
the approaches are significant. Representative government works 
best if the legislature and the cxecutive are integrated through alle- 
giance to one common political party and the government is linked 
with the electorate outside through some common organisation, 
But there is a lurking danger that the parties might overlook the 
interests of the people and subordinate these to those of their own 
supporters. A party is often identified with the state as in the case 
of Nazi Germany and the Soviet Union and the consequence is that 
not only the opposition is stamped out of existence but the people 
are also regimented and controlled to support that party only 
and no one else, 

Political parties do play a useful role in the working of demo- 
cracy. They simplify the political issues, make them intelligible 
to the average citizen, organise the electorate for purposes of elec- 
tion and assist the candidates with men and money for facing the 
rigours of a modern electoral contest. All these primary activities 
are directed towards the end of capturing political power; if they 


1 Carl Becker, New Liberty for Old (New Haven, 1941), p. 106. 
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are in majority, the reins of government come under their control 

and if they are in minority, they put up constructive opposition 
against the government and wait for their turn in office. Without 

parties, the electorate would have been an incoherent mass of 
people without any common binding link among themselves and 

it would have been difficult or .even impossible to collect their 
opinion on any question of pubBlic affairs. They help in distin- 

guishing one point of view from another and integrating those who 

have a common approach. As Professor Friedrich says, “They 
both differentiate and integrate. While trying to integrate as 
many voters as possible, they succeed in integrating perhaps half 
of them, the other half being integrated by a competing group of 
leaders. Such polarisation of the electorate into two focal differen- 
tiations is characteristic of the majority system of representation.” 
While admitting that the parties are formed around common points 
of view or principles of public affairs held by a section of the people, 
it must also be conceded that the prize of power is the dominant 
allurement for party strife and effectiveness of that party and 
allegiance and support of its followers are the strongest only where 
the party leaders succeed in distributing power and positions 
among the rank and file. Parties facilitate working of democratic 
institutions but in doing so they also bring advantages to themselves. 

The greater the number of benefits springing from obedience to 
the leadership of a party, the stronger is the discipline in its ranks 

and parties which do not promise such rewards to their followers 

fail to secure unity and allegiance among their followers and as 

such become very fragile. ‘This race for democratic prize is better 

won if there are two sides only, the “ins” and “outs”, and this 

explains why in the two-party system, as in the United States 

and the United Kingdom, the party organisations are more stable 

and durable. In a multi-party system, as in the Continent, fre- 

quent party alignments have become a rule in course of manoeuvres 

for securing political privileges for their leadership. 


Parties have also destroyed the significance of democratic 
institutions. A legislature no longer consists of members; it is 
a conglomeration of parties. Discussion in a legislature is unreal 
and insincere; it neither influences the other side nor does it 


1 C. J. Friedrich, op. cit., p- 298. 
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represent the real opinion of the speakers. It has no influence 
on vote at all. Members walk down the division lobbies as they 
are shepherded by their Whips and results of division are absolutely 
predetermined. The average voter has his own permanent allegi- 
ance to a particular party; he votes for its candidates even if they 
are lamp-posts and as such every, election is an impersonal contest 
between parties and not betweln individuals. This process has 
no doubt systematised political contests but it has also transformed 
democracies into oligarchies of party leadership. For “those who 
control the machine of the principal political parties as the per- 
sons who exercise political power in a western democracy. In 
Great Britain, those persons are also the leaders of the party within 
the House of Commons and therefore they can force legislations 
through Parliament. Again, they are the political heads of the 
executive and in this capacity they frame policy and enforce its 
execution. Moreover, by the development of departmental 
legislation and administrative tribunals much of what they do is 
beyond the reach of the courts or even the scrutiny of Parliament. 
Great Britain today illustrates the dictatorial powers of a Cabinet 
in extreme form.” This description is equally true of the United 
States as well, even though it has the presidential type of executive, 
The situation is however worse in multi-party systems where all 
the evils of party oligarchy are present with an additional defect of 
instability of government. This explains why even though the 
parties might have some sort of permanence, the principles for 
which they stand are in constant flux and there is constant .change 
in the immediate objectives in order to take advantage of a con- 
temporary situation. In short, representative government is 
what the parties make it to be and the character of democratic 
institutions in particular states is set by the nature of parties func- 
tioning within it. a 

Political democracy has lost much of its credit by reason of 
emergence of parties as dominant features of democratic organisa- 
tion. The General Will of the people remains as elusive as before; 
the electorate is instructed and drilled by the parties both by 
occasional and perennial propaganda to express its opinion in a 
particular manner, Government of laws has been virtually replaced 
by government of men; for laws are made by the Parliament 


1 G. W. Keaton, Passing of Parliament, p. 56. 
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exactly in the way in which the leaders of the parties want them 
to be. Even the valued rights and liberties of the people are 
arbitrarily abridged or violated in the name of security of state 
which in fact means insecurity of power in the hands of those 
who rule for the time being. All constitutional restraints are set 
at nought with the help of a permanent group of supporters who 
are ever willing to vote for thei®leaders, as otherwise they stand 
to lose the immediate benefits of political power and also their 
career in the long run. With the gradual decline of sanctity of 
democratic values, the form of democracy has fallen into disrepute. 
<“‘If the word ‘democracy’ is used strictly, the most that we can say 
‘of any modern state is not that it is a democracy but that there is 
a strong democratic element in its system of government.” 


Institutions of political democracy were in India about a 
quarter of a century old, when she decided to set up a republican 
polity with a parliamentary form of government both in the Union 
and in each one of the States. The Constituent Assembly drew 
up a Constitution embodying all the recognised democratic values. 
It derived its competence from the people of India and proclaimed 
the Constitution in their name. The right of amending the Cons- 
titution has been vested in the same body of people who are to 
exercise it through their elected representatives assembled in the 
Parliament and in the State Legislative Assemblies. All state 
functionaries right from the President who is the Head of the State 
owe their office to popular will; the executive and the legislature 
run the administration basing on the will of the people and persons 
composing the same are retired into private life at intervals so 
that there might not be any possibility of undemocratic rule. All 
elected functionaries rely on the confidence of the people and are 
responsible to them in every respect; they are called to account in 
every general election when they are either punished with with- 
drawal of support or rewarded with another term in office by 
people's free choice. It is significant that even though only 14 
per cent of the people had the right to vote till January 1950, and 
all others were denied this sacred privilege by the British Govern- 
ment in India, the Constitution took a very bold step by introduc- 


1 A. C. Ewing, The Individual, The State and the World Government, 
p. 111. 
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ing universal adult suffrage at one stroke and the mass of people 
rendered a creditable account of themselves in the elections of 
1952, 1957, 1962 and 1967, thereby justifying the trust reposed 
in them. Free and fair elections have been ensured by making 
elections a Union responsibility and vesting the power of conduct- 
ing them in an independent constitutional authority called the 
Election Commission who are r,0t subservient to the government 
of the day. ‘The Commission derive their powers and authority 
from the Constitution and owe their office to the President; they 
cannot be removed from their office except by the President on 
an address being presented to him by each House of Parliament 
with a prescribed majority in the case of the Chief Election Com- 
missioner and: on 1latter’s advice in case of other members of the 
Commission. Thus so far as “the structure is concerned, India 
is one of the biggest democracies of the world. 


In respect of democratic values, the Constitution has made 
elaborate provisions for realising them in actual practice. There 
is a government of laws and not of men; this law is made by the: 
representatives of ‘all people in general and it guarantees equality 
before law and equal protection of laws to all of them. The citizen. 
has full freedom of speech, association, movement, assembly, 
residence, profession, enjoyment of property and of faith, practice 
and propagation of religion so that he may develop his personality 
in full and contribute his full share for ennobling the tone of his. 
country’s administration and enriching the contents of his social. 
life. He has full enjoyment of rights of citizenship, subject to the: 
necessity of security of state and enjoyment of similar rights by 
other fellow citizens. But the limitations on his rights are imposed 
not from outside but by laws made by his own representatives 
elected to the Parliament. If he has a grievance against either 
the legislature or the executive on the ground of unreasonable 
encroachment on his sacred rights, he has freedom of action in the 
courts of law of the land; he can test the legality and reasonable- 
ness of Jaws attacking his freedoms and punish erring agents of the 
state with even a possibility of compensation in case he can estab- 
lish before the judiciary that the safeguards provided by the Cons- 
titution have been contravened by the State and consequently 
wrongful damage has been done to him. Alf Ross, the Danish 
political scientist said, “Democracy means government in the 
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parliamentary form by the majority and democratic freedom 
means maximum of autonomy which attaches to government by 
consent together with the political and personal liberties which 
are its pre-requisites—freedom of speech and organisation together 
with the rule of law.”’> However defective this definition may be, 
it indicates the nature of a political democracy. India satisfies 
these conditions to a very great extent and stands in the comity 
of democratic nations of the world. 


India has a still graver responsibility in the social and economic 
spheres. Political democracy can have no meaning without 
removing those social barriers which distinguish different classes. 
in society; the very fact that these social distinctions had sanctions 
of religion and long duration made their elimination almost impos- 
sible. It needed a strong goverament with enormous powers to. 
put an end to these artificial differences corroding the vitals of the: 
Indian social system. Likewise, poverty and a very low standard 
of living were the causes of political backwardness of her people. 
The capitalists can very easily run business in political privileges. 
and corrupt the political life of the people unless the ordinary 
citizen is given freedom from want and hunger and this is no easy 
task tor the government of a country of distances with 500 milliom 
people. If a broad-based democracy shall be made to operate in 
India, the Government must necessarily have a little more inde- 
pendence of action than what are normally conceded to a demo- 
cratic Cabinet. This independence becomes much more significant: 
when it is realised that dangers of communism, communalism, 
casteism, linguism and cven religious fanaticism are lurking in the 
corner to destroy. the young democratic fabric. Rousseau had 
forecast that a huge country of distances is apt to foster some 
form of absolutism and in actual practice the biggest country of 
the world, the Soviet Union, has solvg¢d problems similar to those 
of India with a full-throated authoritarianism. India till 1947 was 
under the strongest autocracy of a Viceroy and the people long: 
accustomed to rely on government cannot easily be aroused from 
their stupor without a strong but vigilant government. An irreli- 
gious creed like Communism can have no appeal to the religious- 
minded Indian but all the same the dangers spreading from China 
through Malaya, Indo-China and Burma cannot be too lightly 


1 Alf Ross, Why Democracy? p. 179. 
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brushed aside without grave peril to our democratic framework. 
‘These dangers have been highlighted by the Chinese invasion on 
India in September-October 1962 and by the Chinese leaders’ 
unequivocal faith in war and violence as a means of bringing 
about world communist revolution. Further threats to our secula- 
rity have been thrown by Pakistan pho had attacked India in 1965 
on the plea of safeguarding the interests of the Muslims of Kashmir. 
As Sir Stanley Reed said, “The proud Republic of India has a 
dual responsibility to safeguard India from the ceaseless penetra- 
tion of communism which would destroy the body and soul of her 
people and extinguish the torch of freedom which she holds aloft 
for the guidance of Asia in the years to come; and at the same 
time, in the discharge of these formidable functions, to preserve the 
fabric of democracy—a government responsible to her Parliament 
and a Parliament responsible to her people—without which the 
prattle of liberty is the sound of thorns crackling under the pot.” 

The Government of India has enough strength to shoulder 
these heavy responsibilities in ‘accordance with the provisions of 
the Constitution. ‘There are the beginnings of a multi-party system 
but in practice there is only one party and all other parties acting 
together are not in a position to form even a calculable opposition. 
‘T'his one-party strength of the Congress has enabled the Govern- 
ment of India to rule over the country in its own way without any 
serious opposition and this has even whittled down the importance 
of Parliament and of the state legislatures to such an extent that the 
Speakers’ Conference held in October 1953 had to draw the 
country’s attention to it. All the Speakers were Congressmen and 
still they said in a resolution, “Unless Parliament was in a position 
to assert its independence as against the executive, there could be 
no hope of real democracy or parliamentary government and it 
became more difficult, where the members were organised as parties. 
‘This question was both important and delicate in the present 
set-up when political life in the country is not impersonal, is not 
wholly organised on the basis of programmes and almost ail the 
legislatures have a comfortable majority for only one party and 
the opposition is so much divided in ideologies, parties and also 
in persons.” 


i Sir Stanley Reed, The India I Knew, p. 254. 
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POLITICAL PARTIES AND 
ELECTIONS IN INDIA 


Elections in India for the purpose of filling seats in .the legis- 
latures began only in 1921, when the Government of India Act, 
1919 was put into force and political parties have appeared in the 
country ever since. There are at present five national parties and 
more than a dozen local parties but none of them with the excep- 
tion of the Indian National Congress and Hindu Mahasabha 
can lay claim to a history of more than fifteen years. Some of 
them even had their birth on the eve of elections. This explains 
why the Congress is the most stable, best organised and the most 
widespread party of all, and why no other party is even approxi- 
mately an equal match for it. 


Elections create conditions for the formation and growth of 
political parties in a country. Whenever seats in the legislature 
and the executive organisation of a state are thrown open to persons 
securing majority support in electoral contests, an incentive is 
provided for persons to organise themselves and pool the resources 
together in order to put up a combined fight against others either 
singly or in groups. Organisation of parties is not an end in itself; 
it is only a means to the end of capturing political power.and as 
such every party tries to formulate a programme of action which 
will carry conviction with the electorate and secure their electoral 
support. These programmes contain both idealistic and materia- 
listic principles. Greater the possibility of success in elections 
and consequent accession to power, greater is the importance of 
materialistic items in the programme. For it is not so easy for a 
party to adumbrate idealism when it has to implement the anno- 
unced principles into action and achievements falling short of ideal- 
istic professions will react adversely en the fortunes of the party 
in subsequent elections. In a bi-party system, each of the poli- 
tical parties has equally good chance of winning the seats of 
authority and as such their programmes are more practical and 
their professions more sober. But where there are many parties 
and none of them is definitely sure of its future, they behave like 
irresponsible organisations doing everything for securing a few 
seats in the legislature knowing full well that they will never be 
called upon to implement their promises and if at all they. are 
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questioned about their policy and activities, they can conveniently 
shift the blame to the party in power which, as they would allege, 
created all kinds of difficulties for them. If there are only two 
parties, issues are distinct and clear-cut, political life is more realis- 
tic and there is a greater sense of responsibility both inside and 
outside the legislature, but in a mutti-party system party Ccontro- 
versies dominate political life, legislature and other representative 
institutions lose their appeal to the people and in the bable of party 
programmes, political education of the people receives a set back. 
People are hardly in a position to locate responsibility for the 
Japses of their administration and they cast their votes in a frivolous 
manner without being conscious of the importance of their ballot 
paper. In a country like England, the marginal votes decide 
the fate of the country but in India or Germany the voter does not 
realise how much influence can his vote exert in the long run and 
as Such he casts it recklessly unmindful of its serious implications. 
He even does not grudge to sell it to the highest bidder. In the 
absence of an active sense of political responsibility, self-interests. 
introduce corruption into elections. The situation becomes still 
worse where there is one great party cock-sure of its success in all 
elections and innumerable small parties each one of which makes. 
a good deal of noise but knows without any shade of doubt that it 
will never have a chance to translate its pledges into practices. 
The great party develops autocratic tendencies and pays scant 
regard to the opposition either inside or outside the legislature; 
the other parties by reason of their weakness became irresponsible 
and create all kinds of disagreeable situations. The opposition 
canpot and does nct check the party in power which in the absence 
of any effective challenge becomes inconsiderate and reckless. In 
these circumstances, the democratic institutions operate in form 
but lose their substance and a long interval may not intervene 
after which the party in perpetual power kicks the democratic 
ladder with which it came to power and inaugurates a party tyranny. 
This sinister possibility is in a more dangerous form in a country 
where a large volume of emotional appeal surrounds the party 
and when the-citizens do not feel inclined to question any action 
of the party leaders on account of their past services in the cause 
of the nation. If democracy is to thrive in such an unhealthy 
atmosphere, the leaders must be circumspect against development 
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of undemocratic tendencies among the ranks and they should 
strive their best for justifying the enormous confidence reposed by 
the people on their character and integrity. Such a hope is likely 
to be dupe because of the corrupting influence of power on those 
who exercise it. 

India unfortunately presénts such a panorama. The Indian 
National Congress has been the only party which can succeed and 
so far enormously succeeded in all elections and its majority was 
almost a foregone conclusion. Other parties might put up a 
contest here and there and may stake its position in some particular 
localities but from a national plane, there is no immediate chance 
of the Congress being ousted from the seat of power. Other 
parties may shout inside the legislatures, organise hostile demons- 
trations outside and create some convulsion among the masses 
but their effectiveness depends on the indulgence of the Congress 
and if it chooses to steam-roll the opposition, the entire state 
machinery is at its disposal and the constitutional safeguards are 
much too impotent before its extra-constitutional party strength. 
There was peculiar psychological advantage in favour of the Con- 
gress which it exploited in full to the immense detriment of other 
partics and to all impartial observers this appears improper and 
even immoral. The Congress is not the same today as it was before 
1947. In dependent India, it was a fighting organisation and all 
anti-imperialist forces had served under its banner to uproot the 
British power from the country. There was an immense range 
of variations in other matters among the persons and groups 
operating inside the Congress; from extreme conservatives to the 
extreme radicals, all were there united for the common purpose of 
securing independence for the country. Once independence was 
won, there was no other cementing bond amongst them and 
inherent differences came to the fore. They in course of time 
dissociated from the parent body and formed independent parties 
on the basis of their common economic and political objectives. 
The Congress was shorn of much of its original strength except 
of the hallowed memory of Mahatma Gandhi, the Father of the 
Nation, and enchanting personalities like Jawaharlal Nehru who 
had built up his reputation as a freedom-fighter and not as Prime 
Minister. Despite this transformation in the character and the 
role of the Indian National Congress the people whose ignorance 
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and lack of political education make them convenient materials 
of exploitation have not forgotten their attachment to the original 
body. The name itself is worth more than any concrete pro- 
grammes or practical achievements and where emotions reign, 
rationalism remains far away. So long as George Washington 
was alive, the Americans knew nof party. His personality was 
enough to cover up all other differences. But soon after his 
disappearance from active political life, the people were divided as 
Federalists and Republicans thereby introducing a party system 
in that country. Likewise so long as Jawaharlal Nehru was in 
active political life, there was hardly any party to stand equal to 
the weight of his personality; though he was a Congressman, he 
was revered as an institution and his very appearance silenced 
all political bickerings. ‘The tendencies of the country were 
therefore fraught with dangerous implications for the future and 
as recent events show, the Congress can no longer retain its undis- 
puted position. Circumstances in India are as such unfavourable 
for the growth of a good and stable party system. 


After the death of Jawaharlal Nehru in 1964, absence of a 
dominating leader in the Congress organisation led to the decline 
of the influence of the organisation in the country. Nehru alone 
was enough to hold the party together; his disappearance gave rise 
to the doctrine of collective leadership in the Congress and a few 
top leaders constituted the party leadership, euphemistically called 
the Syndicate, in which the Prime Minister, either Lal Bahadur 
Shastri or Shrimati Indira Gandhi, did not find a place. There 
was an overt schism between the political and official wings of the 
Congress and a contest for supreme power between the Congress 
President and the Prime Minister became evident. Lack of strong 
leadership in the top hierarcny of the Congress loosened its hold 
over the State Units and the party showed the spectacle of a divided 
house both in the national and the State levels. For the first time 
in 1967, the Congress faced the Fourth General Election as a divided 
organisation without a leader capable of rousing emotions among 
the people and in most of the States, Congressmen divided amongst 
themselves, worked against each other. In the States like Orissa, 
Bihar and West Bengal, dissident Congressmen had organised 
themselves before the General Election and in many other States, 
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Congressmen seceded from the parent organisation after the results 
of the elections were known in order to go into positions of power 
and authority in combination with members of other parties. The 
Congress lost majority in eight of the seventeen Statcs and in the 
remaining States and in the Centre, the Congress majority was 
slashed. It was clear that Céngress without Jawaharlal Nehru 
cannot be the same as the Congréss under his charismatic leadership. 
The loss of undisputed leadership by the Congress is as much a 
boon as it is a danger to the continuance of democracy in India. 


Parties are essential for democracy simply because the majority 
of today has the likelihood of becoming a minority tomorrow. 
Lord Bryce said, ‘““That a majority is always right, that is that 
every decision it arrives at by vgting is wise, not even the most 
fervent democrat has ever maintained, seeing that popular govern- 
ment consists in the constant efforts of a minority to run itself by 
the methods of persuasion into a majority, which will then reverse 
the action or modify the decisions of the former majority.”! The 
majority is not infallible; still then the majority rules and the 
country and the state do not suffer, simply because the wrong 
decisions of one day can be corrected by another government 
thereafter. But this possibility is there only when the majority 
for the time being can be ousted and this cannot be done without 
a corresponding change in the opinion and the votes of the people. 
Politicallv the Congress had no chance of losing its majority 
through the ballot boxes and as such its mistakes had to be suffered 
and could not be remedied unless its leadership was patriotic enough 
to change their own decisions. This disadvantage has disappeared 
with progressive decline in the prestige of the Congress and with 
realisation by the people of its true nature but danger lies ahead 
elsewhere. In the words of Redlich, ‘Where political antagonisms 
of such force appear that they destroy the political allegiance of 
the individual, because his political philosophy is rooted in stilt 
deeper and firmer political convictions like his religious feelings, 
his national consciousness or (in the near future) his desire for 
social and economic equality, there the primary foundation of 
parliamentary government, the convention at the back of the 


*1 Quoted by Mr. J.J, Craik- Henderson in his essay on ‘‘ Dangers of a 
Supreme Parliament” in Parliament : A Survey, edited by Lord Campion, 


p. 96. 
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majority principle, loses its normal force.” This is another 
undesirable feature of the Indian political life. From the very 
.start of elections in 1921, parties have been and are being organised 
on the basis of caste, community and religion, which are permanent, 
irreconcilable and unalterable factors. This was given added 
momentum with the Communal ‘Award of 1932 when Ramsay 
Macdonald the Prime Minister of England decided to give separate 
electorate and representation in legislatures to Muslims, Sikhs, 
Indian Christians, Anglo-Indians and Europeans. Even the un- 
touchables of the Hindu community officially described as the 
Scheduled Castes were granted this doubtful privilege, though its 
bitterness was somewhat minimised by the Poona Pact signed 
between the Caste Hindu and the Scheduled Caste reprcsentatives, 
and accepted by His Majesty’s Government. If elections were to 
be fought on these religious considerations about which there can 
be no compromise, parties could not sccularise themselves. The 
Hindus were naturally in a majority in the areas in which they 
constituted the bulk of the population and the Muslims were 
similarly situated in their areas. Bengal and the Punjab could 
never think of a Hindu Chief Minister nor could Bihar, Uttar 
Pradesh or Orissa think of a Muslim Chief Minister. There was 
no Cabinet system at the Centre tiil 1947 or else it was bound to 
‘be headed by a Hindu, Religious differences between the Hindus 
and the Muslims are not the same as those between the Catholics 
and the Protestants in the Christian world; they are much more 
fundamental, intense and acute and with encouragement from the 
Government, playing the tricks of ‘divide and rule’, the situation 
was simply intolerable. Between 1937-47, elections were primarily 
a fight between the Congress representing the Hindus and the 
Muslim League the Muslims and the Provinces had either a Cong- 
ress or a League Ministry. There was no third party to act as a 
buffer. With the creation of Pakistan, the Muslim League went 
over there and the Indian segment of that ‘famous’ party has 
practically wound up its business and has gone into wilderness. 
It exists only in Kerala and there too its strength is negligible. 
After the bitterness of partition and its aftermath, there was no 
inclination in India to stand the performance of such a party and 


1 Quoted in Carl Friedrich’s op. cit., p. 318. 
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there was grave danger to the security of state and also of the 
persons engaged in its work if it continued any longer. Thus 
parties on the basis of religion have died a natural death and 
whichever remained, like the Sikh and Christian organisations, 
made rapid progress towards secularisation of their policies and 
programmes. Still the legacy has remained and there are many 
communal parties like the Hind, Mahasabha, the Jan Sangh, Akali 
Sikhs, Scheduled Castes Federation etc. These parties by their 
very nature can at best secure the support of their own brethren 
in faith and as such they can hardly have a chance to capture 
power either in the Union or in the States. If these parties con- 
tinue in the political arena, the question of a minority becoming 
a majority in course of time will never arise and there will be 
frustration amongst them. In sugh a predicament, significance of 
ballots is forgotten and the temptation is very strong for having 
resort to bullets. 

Except the Indian National Congress, all other parties are 
very young and they have not built up either strong traditions or a 
stable following behind them. The Congress had not come into 
the election fights till 1937, though a section of Congressmen under 
the leadership of Pandit Motilal Nehru and Mr. Chittaranjan Das 
formed a small party called the Swaraj Party and contested elec- 
tions in 1924 and 1927. Their intention was to prove the hollow- 
ness of Montford Reforms and utilise the official machinery for 
propagating nationalism amongst the people. The main body 
of the Congress was devoted to organising the country for the 
purpose of civil disobedience movements and it did not like to 
fritter away its energies in what was called barred constitutional 
fights inside the legislatures. Even in 1937, the Congress came to 
the electoral fray with utmost unwillingness and inspite of the oppo- 
sition of Mahatma Gandhi and Jawahaglal Nehru the then Presi- 
dent of the Congress. Pandit Nehru wrote in 1934, “Elections 
are extraordinary phenomena. They have a curious way of up- 
setting tempers and ordinary standards. The more I see of them, 
the more I wonder and a wholly undemocratic distrust of them 
goes in me.” In fact, Pandit Jawaharlal Nehru never fought an 
election in his life before 1952, though he was the national propa- 
‘gandist for the Congress in the elections of 1937, 1946 and 1952 


1 Jawaharlal Nehru, Autobiography, p. 159. 
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and much of the Congress success was due to his magnetic per- 
sonality. Until 1937, the Congress was a common platform for 
all fighters for the freedom of the country and was not a political 
party in the narrow sense of the term. Its unwillingness to 
descend into the constitutional arena made elections a very tame 
affair between 1921 and 1937. Thgre were a few local parties in 
the Provinces like the Justice Partyain Madras; otherwise individuals 
were fighting with each other as Independents and the politica} 
prizes likely to be gained as a result of success at the polls were 
not alluring cnough to encourage formation of parties. During 
these fifteen years, the Swarajists constituted the only nationally 
organised party in the true sense and when they went out of the 
picture in 1929 with resumption of the civil disobedience movement 
by the Congress, elections ceased to have any meaning. The 
Montford Reforms therefore did not very much help in the growth 
of parties; elections were mostly fights of individuals among them- 
selves. 

The Government of India Act, 1935 introduced Cabinet form 
of government in the Provinces and promised it for the Centre. 
These were good allurements for the formation of parties and the 
leaders thought it worthwhile to organise themselves for securing 
the reins of government. The old patriots who had co-operated 
with the British Government in working out the Montford Re- 
forms formed themselves into a Liberal Party. The Congress 
with its pledge for independence came with an appeal to wreck 
the Constitution from within and compel the British Government 
to surrender authority in India. Fresh from its five-year struggle 
ending in 1934, the Congress created mass hypnotism and regis- 
tered a resounding victory at the polls. Many old reputations were 
ruined and several old guards lost their political careers. The 
Congress secured absolute majority in six provinces and working 
majority in three others. In the remaining two Provinces of 
‘Bengal and the Punjab, which were incidentally Muslim majority 
areas with reserved seats for that community, the Congress could 
not attain much success and government was formed by a local 
party in each of them. The only other national party besides the 
Congress and the Liberals was the. Muslim League whose failure 
at.the polls was the most striking. Before the Second World War, 
there was only one election and in this. there were three national 
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parties in addition to a few minor Provincial organisations. The 
main fight was between the Congress and independent candi- 
dates. Thus the Government of India Act, 1935 when put into 
operation gave a fillip to the growth of political parties but the 
peculiar position of the Congress routed all other parties to such 
an extent that they went out of the picture soon after elections. 
The Congress and the Muslim League were the only two parties 
dominating the political field thereafter. 


The election of 1946 was held in the midst of uncertainties 
and vague anticipations. The Congress had resigned from the 
provincial administrations in November 1939 and had taken up 
an attitude of hostility towards all kinds of war efforts as a protest 
against the British Government dragging India into war without 
her consent and not declaring war aims in respect of the future 
status of India. It went into wilderness since 1942 when Mahatma 
Gandhi had started the Quit India Movement and the Congress 
was declared an unlawful organisation. During this period of 
war and political emergency, the Muslim League on account of 
its willingness to play the role of British stooges was very much 
encouraged to maintain an attitude of intransigence towards ail 
proposals of future constitutional advancement of the country. 
The League had also adopted its resolution demanding Pakistan 
in 1940 and pressed its unreasonable claim for equal treatment with 
the Congress. During negotiations with Sir Stafford Cripps in 
1942 and with Lord Wavell in 1945, only the Congress and the 
Muslim League were called into consultation and there was abso- 
lutely no opportunity for other parties to make their influence 
felt. Political life was thus polarised and every thinking man 
could realise in unmistakable terms that the final settlement of the 
Indian question lay in the hands of these two parties. At the time 
of elections, the attitude of the Britishe Government was unknown 
but high hopes were raised in the country by the accession of the 
Labour Party to power as majority government for the first time 
in England. The election of 1946 was thus a trial of strength 
between the Congress and the Muslim League. Practically all the 
Hindu seats were secured by the Congress and the Muslim League 
had managed to get almost all seats reserved for the Muslims. 
The rest of the seats in the legislatures went to Independents some 
of whom bore high-sounding party labels also. The tense situa- 
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tion at the movement had discouraged the growth of any other party 
and the electorate was also unwilling to pay any heed to the 
approaches from other quarters, when the future of the Country 
was at stake. The following statistics of the election of 1946 indi- 
cate the extent of influence of the Coagress and the Muslim League. 


Results of Electigns of 1946 


Seats cap- Seats for the Composition 
Province tured by the Muslim Others Total of Ministry 

Congress League 
Assam 59 31 18 108 Congress 
Bengal 86 114 50 250 League 
U.P. 153 5+ 21 228 Congress 
Bihar 98 34 20 152 Congress 
Punjab 51 75 49 175 League 
N.W.F.P. 30 17 3 50 Congress 
Sind 21 27 12 60 League 
Bombay 128 30 17 175 Congress 
C. P. 92 13 7 112 Congress 
Madras 165 28 22 215 Congress 
Orissa 47 4 5 56 Congress 

Total 930 427 224 1581 
or 59% or 27% or 14% 


Then came Indian independence, formation of the Consti- 
tuent Assembly anid proclamation of the Republic of India. The 
first elections under the Constitution of India were held in the 
winter of 1951-52 and as power in both the Union and the States 
was to be won as a result of victory at the polls, there was a fertile 
ground for formation of parties, Twenty-three p'rties in all had 
participated in the elections and all of them except the Congress, 
the Socialists, the Communists, the Hindu Mahasabha, the Muslim 
League, the Scheduled Castes Federation and the Forward Bloc 
came into existence on the eve of the elections. Anxiety was 
expressed in all quarters that with so many parties in the fight 
votes will be unnecessarily divided and the most well-organised 
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party, namely the Congress, will have an easy victory in the ma- 
jority of seats with an aggregate strength much disproportionate 
to the number of votes cast inits favour; for the principle of relative- 
majority brings success to the party which manages to secure a 
few votes more than each one of the other candidates. In actual 
practice, that was the consequence. None of the other parties 
could seriously challenge the Congress and their appearance in 
the election contests only helped in strengthening the Congress 
position. The Communists were anxious to form a united front 
against the Congress but all other parties scorned its offer on account 
of its anti-national outlook. Other parties also did not succeed 
in arriving at an electoral truce and as such there were as many as 
fifteen candidates in certain constituencies with one seat only. 
With its national prestige and with gerrymandering practised in 
the creation of constituencies, the Congress registered a signal success 
at the polls and formed government in the Union and in all but one 
States. It even succeeded in forming Governments in Madras, 
Orissa, PEPSU and Travancore-Cochin, where it had failed to 
secure an absolute majority and these Governments continued till 
1953 when the last two States had dissolution of their Assemblies 
and fresh elections were held resulting in the formation in February 
1954 of a Congress Government in PEPSU and a Socialist Ministry 
in Travancore-Cochin. It is remarkable that while PEPSU had 
the honour of having the first non-Congress Ministry in 1952, by 
outvoting the Congress in a motion of no-confidence, the honour 
of forming the first Socialist Government in the history of India 


went to Travancore- Cochin. 


The following tables! will clearly indicate the strength of 


the Congress as well as the weaknesses of the Indian political 
situation. . ° 


J Kessing’s Archives (1952), pp. 11841-44. 
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Tare 1 
Result of Parliamentary Elections in India in Winter, 1951-52 
er a a 
ଓ ୭୫3 ଞଥ ଜୁ ଓ? 8 _ 2 
୪ଓ9 58 2୦638 5oe A&R 
® © R= 
party eg ug fo ogn gE g Gg 
2୨8 D589 u es 2° ଇଡି 
Congress 480 363 74:3 47,83 9.832 44:5 
Praja Socialists 432 22 4-5 16,670,539 15 5 
Communists 70 27 5°5 5,892,794 5°5 
Hindu Mahasabha 30 4 0-9 979,154 0:9 
Bharatiya Jana Sangha 94 3 0:6 3,219,367 3-0 
Rama Rajya Parishad 57 3 0-6 1,917,686 1-8 
Peasants and ନ 
Workers Party 16 2 0:4 1,055,796 0'9 
Scheduled Castes 
Federation 32 2 0-4 2,370,255 22 
Ganatantra Parishad 22 5 1:0 956,972 0:9 
Independents 453 36 7'3 15,521,746 14:4 
Other Parties 166 22 4°5 9,146,946 85 
Invalid Votes କା 2,052 089 1-9 
Total 1852 489 100 107,623,176 100 
TABLE 2 


Results of Assembly Elections of the States of India, 1951-52 


f 


© 6 “S 5B a $ “6 ହ୍‌ 4 
®” a En r= Hg SS 
5 £879 56 gop Ag cfg 
a Gg EUS ଅସ € ୦ = 
£ 5 ES 5c ଓ 5” 28 
ଆ ଠି ZZ ମା § ~~ ଆକ ° 
Congress 3288 2248 68°'6 43,470,924 42'0 
Praja Socialists 2738 204 6°3 15,032,168 145 
Communists 587 „ 181 5'5 6,259,333 60 
Jana Sangha 732 35 ¢ 114 2,818,835 27 
Hindu Mahasabha 206 20 0-6 851,410 0:8 
Rama Rajya 
Parishad 304 32 10 1,212,46 
cheduled Castes a 
Federation 213 12 04 1,696,360 1-6 
Peasants and 
Workers’ Party 127 21 0-7 1,081,061 
Independents 25 96 283 8:6 20,909,481 20-2 
Orher Parties 1249 237 72 9,133,579 8°8 
Invalid Votes — oe — 1,126,592 1-1 
Tota! 12,040 3273 100 1035 92,211 1 0 
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The Housc of the People contained 499 members of whom 
459 were elected and 10 were nominated. Table 1 includes 7 
Congress, 1 Praja Socialist and 2 Independent candidates who 
were elected unopposed. 

Table 2 is inclusive of 38 Congress, 3 Praja Socialist, 
5 Independent, 3 Krishikar LoK Party and 1 Bharatiya Jana Sangha 
candidates who were elected unopposed. 


TABLE 3 
Statewise Party Position of the Parts A and B States, 1951-52 


Total 
number of 
State seats Congress Praja Com- Indepen- Other 
in the Socialists munists dents Parties 
Assembly 
Part A states 
Madras 375 152 50 61 63 49 
Uttar Pradesh 430 391 18 Nil 14 7 
Madhya Pra- 
desh 232 196 10 Nil 21 5 
Bihar 330 241 24 Nil 12 53 
Orissa 140 68 10 7 19 63 
Bombay: 315 269 9 1 17 19 
Assam 108 76 7 1 12 12 
West Bengal 238 151 15 28 13 31 
Punjab 126 98 ଶି 5 6 17 


Total 2294 1642 143 103 177 229 
or 71°6% or 6°2% or 45% or 7°7% or 10% 


Part B states 


Hyderabad 175 93 11 42 14 15 
Madhya 
Bharat 99 75 4 Nil 3 17 
Mysore 99 74 11 1 11 2 
PEPSU 60 25 1 3 9 22 
Rajasthan 160 81 2 Nil 35 42 
Saurashtra 60 55 2 Nil 2 1 
Travancore- 
Cochin 108 44 12 32 11 9 
Total 761 447 43 78 85 108 


or 587% or 5°7% or 102% or 112% or 14°2% 
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The influence of the three major parties, namely the Cor.gress 
the Praja Socialists and the Communists in different parts of the 
country can be judged from Table 3. 


The elections held in the winter of 1951-52 had some special 
significance. These were the first Alections under the Constitution 
of India and first also on the basis-of universal adult suffrage. Be- 
sides, some of the people in Parts B and C States had the thrill of 
being electors for the first time in their lives. Serious apprehen- 
sions were entertained in certain quarters against sudden intro- 
duction of adult suffrage and fears were also expressed that there 
might be a large volume of absenteeism and that the period of 
election might be marked with violence. None of these prophets 
of gloom to their great discomAiture were proved true in actual 
practice. There were in all 174 million voters of whom more than 
107 millions had come to cast their votes. The average percentage 
of voting varied between 70 and 40 in different parts of the country. 
‘There was higher percentage of polling in the rural areas than in 
the cities and towns and this percentage was higher among women 
than men. ‘This was the experience in a country where the people 
in the rural areas are poor and illiterate and the women suffer under 
almost universal-illiteracy and complete exclusion from life outside 
their homes. 


Because of appalling illiteracy amongst the people of India, 
the British Government had adopted the practice of using ballot 
boxes of various colours for different candidates seeking election 
and these colours were granted on the basis of parties. For instance, 
the Congress had-chosen the yellow colour in the elections of 1937 
and 1946 and as such it became a standing identification with the 
Congress principles and objectives. In 1952, the colour pattern 
was given up in favour of identification symbols. The parties were 
classified as either national or local; the Election Commission of 
India assigned symbols to the national parties, the local ones getting 
them from their own State Election Officers. As the average 
number of candidates in each constituency ranged between 4 and 5,2 
these symbols became more a source of confusion than of convenience. 

1. Press Conference of Mr. Sukuma! Sen, 1.C.S., Chief Electicn Ccm- 


missioner on February 4. 1952. 
2 Ibid. 
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‘I'he following national parties were given symbols as noted against 
each :— 
Indian National Congress—T wo Yoked Bullocks. 
Socialist Party of India—A Tree. 
Communist Party of India—Ears of Corn and Sickle. 
Krishak Majdoor Praja Party—A Hut. 
Scheduled Castes Federation—An Elephant. 
Bharatiya Jana Sangha—An Earthen Lamp. 
Hindu Mahasabha—A Horse with a Rider. 
Rama Rajya Parishad—Rising Sun. 
Forward Bloc—A Lion. 


It is alleged—and with some amount of justification also—thar 
India being an agricultural courftry, the rural people were made 
to understand that a vote for ‘“Two Yoked Bullocks” means growth 
of agricultural prosperity and as such they not only came to vote 
in larger number but also voted for that symbol. At the same: 
time, it cannot be denied that the Congress programme was more 
realistic and had a greater appeal for the people. 

An analysis of the foregoing tables reveals many interesting 
facts. The Congress secured places in the House of the People 
and in the State Legislative Assemblies much in excess of what 
the votes polled in its favour indicate. This gain of the Congress 
was at the cost of the Socialists and the Independents. The 
Socialists were in the Congress till 1948, when they went out of the 
parent organisation and consolidated themselves into an independent 
organisation. Its Krishak Praja Wing, with which the Socialist 
Party of India had an electoral truce in 1951 and which ultimately 
merged with it under the name of the Praja Socialist Party in 1952, 
was in the Congress till July 1951, that is till a few months before 
the elections. The leaders. of both these allies were front-rank 
leaders of the Congress and as such, of the country and they had 
made a miscalculation of their hold on the electorate. It was 
forgotten by them that reputations made inside the Congress are 
lost immediately on exit from it and this had been proved in many 
cases in the past including that of Subhas Chandra Bose. These 
Socialists fought the Congress throughout the country and as there 
was no unity among the parties opposed to the Congress, plurality 
of candidature only resulted in easy victory for the Congress 
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candidates with relative majority, in most cases with much less 
than an absolute majority and loss of value of the votes polled by 
other candidates. This was true also of the Independents who 
fought without a party label. The large number of Independent 
candidates is an index of undeveloped political life of the country, 
asin modern times success in elections without party supportis almost 
an impossibility. While in the British elections there is rarely an 
independent candidate, there were as many as 3050 of them in the 
Indian elections. The Communist Party was much wiser than the 
Socialists; it knew its own strength and its success in terms of seats 
in the legislatures corresponded exactly to its victory at the polls. 
It is remarkable that of the four States in which it had achieved 
phenomenal success, that is Madras, Travancore-Cochin, West 
Bengal and Hyderabad, the Communist Party had been declared 
unlawful in the first two states, West Bengal had just lifted the ban, 
and in Hyderabad the Government was fighting almost a war with 
them. Many of its candidates were elected while they were in prison 
and the person having the honour of polling the highest percentage 
of votes (that is 77%) in the entire country was Mr. Rabi Narayan 
Reddy, a young Communist of Hyderabad who was released from 
jail just a fortnight before the date of polling.” The entire east 
coast of India beginning from West Bengal on the north to Cochin 
in the south had voted in some measure for the Communists, 
whereas the central areas of the country did not return even one 
of the hundred and odd candidates set up by them. Sikh 
communalism in the PEPSU and the ex-Rulers of Indian Native 
States in Orissa and Rajasthan had also seriously shaken the 
Congress. The minor parties learnt at an enormous cost of time, 
money and energy that elections in a vast country like India are 
no child’s play and many of.sthem did not reappear in the elections 
of 1957. Bye-elections after 1952 and the elections in PEPSU and 
Travancore-Cochin in 1954 had shown that independents and 
many minor parties were likely to go out of the picture in future. 
Disturbing symptoms of a multi-party system were noticed in 
1952; severe casualties suffered in that election injected some 
degree of sobriety and considerateness into political manoeuvres 
thereafter. 


1 Kessings Archives (1952), pp. 11841-44. 
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‘The second general elections in India were held between 
February 25 and March 14, 1957 in which 194 million voters elec- 
ted 494 members of the Lok Sabha and 2,908 members of the various 
Legislative Assemblies. In these elections 49-2% of those eligible 
to vote did so as against 622% in 1952. The total strength of the 
Lok Sabha was 504 of whom 1 were nominated and 494 elected. 
The Election Commission recognised only four national parties for 
the purpose of allocation of election symbols—the Congress, the 
P. S. P., the C. P. l., and the Jana Sangh. The essential condition 
for recognition as a national party was polling of a minimum of 
3% of the valid yotes ar the preceding general election, Other 
smaller groups stood for election in particular areas, There were 
4 national parties in 1957. At the State level the Election Commis- 
sion recognised an additional 11 parties as opposed to 59 in 1952. 
Tables 4, 5 and 6 indicate the results of election and the position 
of different parties. 

Tare 4 


Parliamentary Elections, 1957 


$ 2 8 ନ — ଫି oo § A 
ଓ 5 ତ ଅପ ଜକ ତ ୪ 
Andhra Pradesh 43 37 — 2 2 2 
Assam 12 9 2 ro on mu 1 
Bihar 53 41 2 = pO 9 1 
Bombay 66 38 5 4 2 9 8 
Kerala 18 6 1 g po ai 2 
Madhya Pradesh 36 35 — — 1 — 
Madras 41 31 ess 2 — wa 8 
Mysore 26 ୨୫3 1 1 1 
‘Orissa 20 7 2 ” 1 = 7 3 
Punjab 22 ଥା — 1 — ROO 
Rajasthan 22 19 le LD __ 3 
Uv. P. 86 70 4 1 2 = 9 
West Bengal 36 23 2 6 i 2 3 
Delhi 5 5 Por ua’ Dp 
Himachal Pradesh 4 4 = ର CU Oi 
Manipur 2 1 — — I 1 
Tripura 2 1 — 1 — 
Total 494 371 19 27 4 31 42 
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TABLE 5 


INDIA 


Assembly Elections, 1957 
rrr re er 


୭ . . ଓ ଝି 
8 ସସ ଠି m “ ସୀ ଯ ୫ 
3 ° ୩ ଛି Bee’ gg 
“ଲି Ce 5 9 0 ୭ ୦ 5 
Andhra Pradesh 107 69 1 = 24 153 
Assam 108 72 8 4 — _- ୨24 
Bihar 318 210 31 7 = 55 15 
Bombay 396 233 37 13 4 45 64 
Kerala 126 43 9 60 — 14 
Madhya Pradesh 288 232 12 2 10 12 ୨2୦ 
Madras 205 151" 2 4 - — 48 
Mysore 208 150 18 1 — 4 355 
Orissa 140 56 ।1 ୨ _- 51 13 
Punjab 154 120 1 6 9 5 13 
Rajasthan 176 119 1 1 6 17 32 
U. P. 430 2୫86 44 ୨ 17 — 74 
West Bengal 252 152 21 46 — 8 25 
Total 2908 1893 196 162 46 221 390 
TABLE 6 


Percentage of votes polled by each Party, 1957 


Congress 
P.S.P. 
C.P.1. 


Jan Sangh 
Others including Independents 


~ 


433% 

10-1% 
8'87% 
3:1% 
358% 


The outcome of the second general elections was similar to 


that in the first elections. 


The Congress emerged as the most 


powerful organization in the Parliament and remained in power 
in all but one of the states, though polling less than half the total 
votes. The techniques of campaigning and of voting were as 
before. The Communists gained confidence and strength. The 
Jana Sangha made an attempt to assume the role of a normal 
Conservative party but like the P. S. P. they discovered that the 
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Potential mass support for their views was controlled by the Cong- 
ress. No party other than the Congress was recognised in the 
Lok Sabha for none obtained the required minimum of 50 seats. 
Hence there was no official opposition. In only two states did the 
Congress fail to achieve an absolute majority—Kerala and Orissa. 
But in Orissa the support of the Jharkhand Party and some Inde- 
pendents enabled the Congress’ to form a Ministry. In Kerala 
with the support of a few Independents the Communist Ministry 
came into office and continued till July 1959. 


The third General Elections in India were held in February 
1962. ‘They returned to Lok Sabha very much similar to the 
previous ones with the Congress in dominant majority and the 
Communists as the main Oppositjon group, none of the parties 
other than the Congress winning enough seats to be given the 
label and status of a party. The Congress retained its hold in 
all the States. Only in Madhya Pradesh and Rajasthan it failed 
to receive more than half the seats but it was nevertheless successful 
in forming Government in those States as well. 


The third General Election was held in February 1962. From 
1952, the Indian party system had undergone important changes 
and this was due to the possibility of capturing power on the 
results of the elections. The Hindu Mahasabha, the Bharatiya 
Jana Sangha, the Ram Rajya Parishad and the Ganatantra Parishad 
of Orissa had been already there in the field as rightist parties 
and the Praja Socialist Party, the Communist Party of India and 
the Socialist Party of India as leftist parties, the Indian National 
Congress standing almost as a centre party. Soon after the second 
General Elections in India, certain erstwhile Congressmen led by 
Sri C. Rajagopalachariar, one-time Governor-General, Governor, 
Chicf Minister and Central Minister formed the Swatantra Party 
of India with the avowed purpose of achieving ‘‘social justice 
and welfare in other ways than through the techniques of the 
so-called Socialism’? which is the proclaimed objective of the Indian 
National Congress and this party became the rallying-ground for 
all the rightist parties in the country. Except the Hindu Maha- 
sabha and the Bharatiya Jana Sangha, all other rightist parties 
including the Ganatantra Parishad of Orissa merged. with the 
Swatantra Party and this cleared the deck of the splinter rightist 
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parties. In Madras the old Justice Party of the Montford days 
had its reincarnation in the Dravida Munnetra Kazhagham which 
was not merely a non-Brahmin party, it had also the objective 
of carving out a separate homeland for the Tamils. After the 
Constitution (Sixteenth Amendment) Act, the secessionist part 
of their programme has been given up. ‘Some Congressmen 
seeing the challenge from both the right and the left, thought 
of proclaiming their leftist leanings and formed a Congress Socialist 
Forum with a view to checking the growing moderatism among 
Congressmen. The Left Parties particularly of the Socialist 
mould tried to coalesce into one party called the Samyukta Socialist 
Party by the merger of the Praja Socialist Party and the Socialist 
Party of India but this merger was short-lived. In such a context, 
the third General Elections were held for the Lok Sabha and the 
Vidhan Sabhas of all the States except Orissa which had a mid- 
term election in 1961 and Kerala which had a similar election and 
the emerging position is given in Tables 7 and 8. 


TABLE 7 


Party Position in the Third Lok Sabha on the basis of the 
third General Election, 1962 


Name of the Party Number of Number of candi- 
seats won dates set-up 


‘Fotal Number of seats—500 


Indian National Congress 359 488 
Communist Party of India 33 137 
Praja Socialist Party 12 166 
Socialist Party of India * 6 107 
Bharatiya Jana Sangh 13 198 
Swatantra Party of India 18 172 
Dravida Munnetra Kazhagham 8 3 

United Progressive Party 9 { 715 
Other Parties and Independents 39 
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TABLE 8 


Party Position of the State Legislative Assemblies on the 
result of Third General Election, 1962 
rr re 
Name of ‘Total Cong. Com. PSP. Jan.S. Swa. Sec. other 
the State Seats 


~ 


Andnra Pradesh 390 175 n52 — a 18 2 53 
Assam 105 79 — 6 — i 2G 
Bihar 318 183 12 29 4 50 7 33 
Gujarat 154 113 — 7 = 24 — lu 
Madhya Pradesh 288 141 1 33 41 2 14 56 
Madras 206 138 2 — — 6 1 59 
Maharashtra 264 213 6 ୨ - —- 1 355 
Mysore 208 1537 3 20 — ୨ 1 38 
Punjab i54 89 ୨ — 8 3 5 +0 
Rajasthan 176 88 5 2 i4 36 5 26 
Uttar Pradesh 430 248 14 ଓ8 48 15 23 4 
West Bengal 252 153 50 5  -  — — 4 
Jammu and 

Kashmir 75 — — — — — 75 


In the Lok Sabha elections, the State Parties which had parti- 
cipated were the Jharkhanda Party in Bihar, the Muslim League 
in Kerala, the Rama Rajya Parishad in Madhya Pradesh, the 
Dravida Munnetra Kazhagham and the Forward Bloc in Madras, 
the Ganatantra Parishad in Orissa, the Akali Dal in the Punjab, 
the Rama Rajya Parishad in Rajasthan, the Republican Party of 
India and the Hindu Mahasabha in Uttar Pradesh and the Forward 
Bloc in West Bengal. The very same parties had also contested 
the clections for the State Assemblies in 1962. 


The Third Lok Sabha had witnessed cataclysinic changes in 
the political and constitutional set-up of the country. Jawaharlal 
Nehru, the Prime Minister of India for about seventeen years, 
died on the 27th May, 1964. There were world-wide speculations 
about the future of democracy in India on the death of Nehru 
and some had:-even sinister forebodings about eventual disintegra- 
tion of the country, once the strong and:all-embracing influence 
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of Nehru had receded but the virile democracy of India quickly 
recovered the shock of demise of Nehru and unanimously elected 
Lal Bahadur Shastri as his succcessor in the office of the Prime 
Minister. It will be a travesty of truth to say that the change-over 
was entirely free from unsavioury manoeuvrings. The Congress 
Party could not decide ona leader and for a time, it appeared as 
if there would be a contest forrleadership and as such, for the 
office of the Prime Minister but by a deft handling of the political 
situation by Sri Kamraj, the Congress President, a consensus 
was reached and Lal Bahadur Shastri had emerged as the most 
acceptable choice. Lal Bahadur had not as strong a hold on the 
party organisation as Nehru had for which, besides being the Leader 
of the parliamentary wing of the Congress, he could not emerge 
as the unquestioned leader of th¢ Congress Party. The monocratic 
leadership of Nehru was replaced by what came to be known as 
collective leadership of a triumvirate with Sri Kamraj as the fourth 
and these four leaders—S. K. Patil, Atulya Ghosh, N. Sanjiva 
Reddy and Kamraj—came to be described as the Syndicate. They 
were reputed to have leanings towards conservatism and reaction 
for which the younger leaders like Indira Gandhi, V. K. Krishna 
Menon, Keshav Deo Malaviya, Shyam Nandan Misra and a few 
-others had informally organised themselves as a splinter group wed- 
ded to Nehruism in the economic and political sphere. The adher- 
ents of Sri Morarji Desai had been disgruntled on account of cold- 
shouldering of Desai for leadership in 1964. The top leadership 
of the Congress has thus revealed cracks and even though the 
facade of artificial unity had been maintained, there were serious 
cleavages in thg organisation. These dissensions had gradually 
permeated into the rank and file and similar divisions appeared 
in the State units of the Congress. Discontentment at the top 
found sustenance in the fotiowing at the bottom and as each top 
leader was also a leader in his home State, he became the centre 
of groupism in his home State. Nehru’s strong and charismatic 
leadership had succeeded in arresting the centrifugal tendencies 
in the Congress; once he was dead, these tendencies came to the 
forefront. Each State Congress organisation was divided into 
two halves called Ministerialists and Dissidents and wild charges 
were hurled by the two groups against each other both in and 
‘outside the Assembly. Their wranglings had given an impres- 
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:sion to the public that each one of them was an undesirable person 
irrespective of the group to which he had belonged and as such, 
the Congress lost face with the masses. Because of incapacity 
of the Syndicate of the Congress to cure the causes of dissension, 
the Dissidents of Orissa, West Bengal, Madhya Pradesh, Bihar, 
Maharashtra, Gujarat and Mysore went out of the Congress and 
‘organised themselves as independent parties on the eve of the fourth 
General Election. i 


In 1962 when Nehru was alive, China had committed aggres- 
:sion on India on the 20th October. This was the collapse of 
India’s decade-long wild goose chase for Sino-Indian friendship 
“and it revealed failure of India’s foreign policy of non-alignment 
‘and non-involvement in power politics. The Indian Army on 
account of various factors—organisational, training and logistic— 
had received a set-back and there was huge uproar in the country 
.and in the Parliament for this state of unpreparcdness of our defen- 
-ces leading ultimately to the resignation of the Defence Minister Sri 
V. K. Krishna Menon and the Chief of the Army Staff, General 
.P. N. Thapar. Parties like Swatantra Party and the Praja 
Socialist Party demanded reassessment of India’s foreign policy 
.in the light of our helplessness in face of the Chinese aggression 
.and Nehru’s capacity to lead the country thereafter had been 
“openly questioned. This failure of the Congress Government 
to preserve the honour and integrity of India had added to the 
‘growing unpopularity of the Congress party in the country. There 
‘was another invasion on India by Pakistan in September 1965 when 
Lal Bahadur was the Prime Minister. The Indian and Pakistani 
armies had an earlier confrontation in March 1965 at Kutch but 
“before matters went out of control, there was an armistice and 
reference of the issue to a Tribunal at the instance of the British 
Prime Minister. In the Indo-Pakistanoconflict of September 1965, 
‘Indian defence forces retrieved their lost honour by defeating 
-the better armed Pakistani forces. This conflict had one significant 
consequence. Those of the Indian political parties who wanted 
friendship with the United States saw to their horror that the 
tanks and aircrafts captured from Pakistan were of the United 
‘States origin and despite the protestations of the United States 
‘that their arms aid should never be used by Pakistan against India, 
‘Pakistan did use them and the United States could not prevent 
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it. The short-lived Indo-Pakistani war was in fact a war of the 
Indian forces and weapons with Pakistani forces end the United 
States weapons. The war was brought to a close at the instance 
of the USSR through the United Nations and it is again the same 
USSR who had arranged an Indo-Pakistan conference at Tashkent 
in January 1966 for hammering put peace in the sub-continent. 
This war had brought down the United States and the United 
Kingdom and raised the USSR in the esteem of the Indian people 
and the determination with which Lal Bahadur had waged war 
with Pakistan had tremendously enhanced his and his government’s 
reputation. Just when Shastri began to rise above the party 
bosses in stature and influence, he died of a heart attack at Tash- 
kent on the 10th January, 1966 where he had gone to attend the 
Indo- Pakistan Conference in quest of peace at the invitation of 
the Soviet Union. The untimely death of Shastri was not merely 
a blow for peace in the sub-continent, it was a still greater blow 
for the future of the Congress which again suffered in respect 
of unity and cohesion by being forced to choose a successor to 
Lal Bahadur Shastri, this time through a contest between Shrimati 
Indira Gandhi and Sri Morarji Desai. The need to choose a 
Prime Minister had given a fresh lease of life to the so-called 
Syndicate which had started declining with Shastri’s yictory in the 
war. 

Shrimati Indira Gandhi had only one year to go before she 
was required to lead her party in the fourth General Election. 
She had only nineteen months’ experience as a Minister and as a 
parliamentarian when she was called upon to fill up the high office 
of the Prime Minister. This inexperience was being used as a 
point against her choice as the leader of the Congress parliamentary 
party but she was her party’s majority choice. She had no time 
at her disposal to grapplg with the internal problems of the 
Congress and her image had not sufficiently developed so as to 
be projected like that of her father to attract the votes of the 
people. Thus the third Parliament saw three Prime Ministers in 
quick succession and watched the gradual decline of the hold of 
the Congress on the Indian people. 

The losses of the Congress could not easily become the gains 
of other parties. The nearest rival, the Communist Party of India, 
had on the occasion of the Chinese aggression been split into 
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two parts, one part called the CPI-Marxist supporting the People’s 
Republic of China and the other part called the CPI lending their 
support to the Soviet Union in the ideological conflict betweerr 
the two colossi of the Communist world. They were called in the 
popular language as Left and Right Communists respectively. The 
CPI-M was more extremist and believed in revolutionary violence 
whereas the CPI was inclined towards constitutionalism. The 
CPI-M might have lost the affections of the people by their activi- 
ties but the Government of India had made martyrs of their 
leaders by putting them behind prison bars in January 1966 on 
account of their treasonable activities. This action of Government 
had boosted their morale and attracted popular sympathies towards 
them. They were the official opposition in the Lok Sabha which 
forum was successfully exploited by them for carrying cn propa- 
ganda against the contituance of the Proclamation of National 
Emergency which had restricted fundamental rights of the people 
and of Defence of India Rules under which the leaders had been 
imprisoned. Had these Communist detenus been tried in open 
courts of law on definite charges, they might have lost their face 
with the people but that was not done and the imprisoned leaders 
appeared as martyrs of undemocratic rule by the Congress. The 
two groups of the Communist Party carried on negotiations for 
reunion but that attempt did not succeed and they faced the 
electorate in the fourth General Election as a divided party. 


The Socialist Front was equally divided among themselves. 
The Praja Socialist Party and the Socialist Party of India merged 
together under the name, the Samyukta Socialist Party of India, 
but in less than two years they again fell apart. There were 
clashes of personalities rather than principles for destroying the 
merger. The Socialist Front received a severe blow when one of 
their founder-leaders Shri Asoka Mehte left the party and accepted 
the office of Deputy Chairman of the Planning Commission. In 
course of time, he joined the Congress and became the Minister 
for Planning in the Cabinet of Shrimati Gandhi in 1966. 


The cause of Socialism in India for which Nehru had stood 
and which was the common element in the programmes of the Cong- 
ress, PSP, SSP, CPI-M and CPI was weakened by internal dissen- 
sions among these parties. On the contrary, rightism and reaction 
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which were institutionalised in the Swatantra Party and the 
Bharatiya Jana Sangh had opportunities to gain at the cost of 
the progressive forces. The Congress had failed to solve the 
continuing food crisis and was being increasingly dependent on 
imports from abroad including the United States against whom 
some of the Congress lead:zrs were occasionally fulminating. 
Implementation of the Plan was r¢sponsible for galloping inflation 
which added to the miseries of the people and administration of 
controls and other forms of regulation like permits, quotas and 
licences was so unsatisfactory that the Swatantra Party attributed 
all these evils to Socialism. The incapacity of the Government 
of India to finally settle the Indo-Pakistan problem had provided 
a handle to the Bharatiya Jana Sangh to lash the Congress with 
attribution of Pakistani bias. JVhen the Congress was assailed 
from both sides, that is from within and without, the Chief 
Minister of Punjab, Sardar Partap Singh Kairon and some of his 
important colleagues in the Cabinet were found guilty of corrup- 
tion by a judicial commission and made to quit office. Charges were 
brought against the Chief Minister Sri Biren Mitra of Orissa and 
an ex-Chief Minister, Sri Biju Patnaik and they were found guilty 


TaBLE 9 


Party Position in the Lok Sobha on the results of the 
Fourth Gzneral Election, 1967 


Name of Number Number Votes Percentage 
the Party of seats of seats polled of valid 
contested won votes 
Congress ନ 502 275 592lakhs 39°57 
Swatantra 177 44 124 ,, 8:34 
Jana Sangh 242 35 134 ,, 8:95 
DMK 25 ˆ 25 D୬) $ 3°69 
SSP 123 23 129 ,, 8°59 
CPI-R 101 22 72 54 4-80 
CPI-M 61 19. 64 ,, 4:28 
PSP 107 13 44 ,, 2°97 
Other Parties and 50+ 51 281 ,, 18°81 
Independents 


Total Number of seats 507 
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of malfeasance in office by a Cabinet Sub-committee and made 
to resign the offices held by them. Charges of corruption were 
also made against the Chief Ministers of Bihar, Uttar ‘Pradesh, 
Panjab and a few other States. In such a political climate, the 
country went to the polls in the fourth General-Election in Feb- 
ruary 1967 and the results of this election are given in the Tables 
9 and 10. Nn 


TABLE 10 


Party Position inthe State Legislative Assemblies on the results 
of the Fourth General Election, 1967 


the Party seats sseats won polled of valid 
contested votes 

Congress 3,328 1,690 565 lakhs 40-10 
Jana Sangh 1,567 264 123 ,, 8°75 
Swatantra 974 255 9୨6 ,, 6°82 
SSP 801 176 72 ,, 5°12 
DMK 173 138 62 4-41 
CPI-M 495 127 65 ,, 4-60 
CPI-R 612 121 60 ,„ 4:23 
PsP 746 106 ୪୨7 „ 3°35 
Bangla Congress 82 34 13 ,, 0-94 
Jana Congress 93 28 7 0-53 
Jana Kranti Dal 169 26 10° ,, 0-73 
Other Parties 914 144 74 5-16 
Independents 2,504 410 215 5; 15°26 


Superficially viewed, it appears that there are too many parties 
in India but the figures of polling indicate that there are really 
three groups of parties, Vix. Congress; Jana Sangh, Swatantra 
and DMK; and SSP, CPI-R and CPI-M. Ail other parties are 
in the nature of election bubbles and they have no permanent or 
abiding hold on the masses. 

The parties that had participated in the Lck Sabha electicn 
were :—Congress, Swatantra, Jana Sangh, DMK, SSP, CPI-R, 
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CPI-M, PSP, Akali Dal (Sant), Muslim League, Forward Bloc, Revo- 
lutionary Socialist Party, Peasants and Workers Party, Republican 
Party of India, Akali Dal (Master), Maha Gujarat Janata Parishad, 
Hindu Mahasabha, Kerala Congress, Jana Congress, Rama Rajya 
Parishad, Bangla Congress, Socialist Unity Centre, Lok Sevak 
Sangha, Jharkhand Party, Krishak Shramik Party, All Parties 
Hill Leaders’ Conference and Naga National Conference. But 
very few of these minor parties succeeded in making their influence 
felt in the composition of the Lok Sabha, Likewise none of these 
parties succeeded in securing an appreciable number of seats in 
the State Vidhan Sabhas as well. 


The three groups of parties, namely the Congress, the Rightist 
and the Left Parties, have securzd seats in the Lok Sabha and the 
State Vidhan Sabhas as follows: — 


=5 5 ma Percentage of valid votes 
Name of the Group gg ff 
ଥି ଅଶିଞଞ ଓ PE 
Sg, >୩ 5 Cs gO 
iw BB ର୍ଥ So 
Congress 275 1,690 39°57 40-10 
Swatantra, Jana Sangh, 
DMK, Jana Congress, 116 927 23°26 24°50 


Bangla Congress and 
Jana Kranti Dal etc. 

{ PSP, SSP,CPI-R, 91 592 25°13 20-14 
CPI-M, RSP, SPI etc. 


These figures indicate that if the Congress disintegrates in 
course of time, there are two groups of parties which are likely 
to benefit by the Congress losses and one can therefore expect that 
a bi-party system will emerge in course of time. 


In the fourth General Election, there was neither left unity 
nor right unity for fighting the election; the Congress seceders 
tried to forge maximum area of agreement among the contesting 
parties in order to reduce constituencies, in which top leaders 
of the Congress were candidates, to bilateral contests in order 
to pool all their resources to oust them from political life and in 
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this attempt, they had succeeded in abundant measure. For, this 
manoeuvre endzd in the defeat of th2 Congress President Sri 
Kamraj and tw, of the three Congress leider; who had constituted 
the so-called Syndicate. The percentage of polling of the Cong- 
Tess does not indicate the percentage of seats won by the party; 
the large percentage of votes is because of large number of Cong- 
ress candidates put up by theéparty. It was being argued thro- 
ughout that multilateral contests had made the Congress the 
greatest beneficiary in the past; once the Congress is made to fight 
bilateral contests, its numerical strength was likely to be reduced 
in the Lok Sabha and in the State Vidhan Sabhas. This has 
happened in the fourth General Election with the result that the 
Congress majority in the Lok Sabha has been seriously reduced 
and in the State Vidhan Sabhas,” the Congress has lost majority 
in eight of the seventeen States. 


The position of the different all-India parties in the four 
general elections is as shown in Table 11. 


Tape 11 

Name of the Party First Second Third Fourth 
Congress 363 371 359 275 
pSP 22 19 18 36 
CPI 27 27 33 41 
Jana Sangh 3 4 13 35 
Others 74 73 56 51 
Swatantra „ 18 - 44 
DMK a 25 

Total 489 494 497 507 


GC Per OE a ea Pe ee ODE OE Pe Re eRe er pe ON fet De EE YOR OY FN NO 
This Table clearly shows that the Right and the Left have 
assailed the Congress and unless the Congress revitalises itself 


in time, there may be bipolarisation of political forces in India. 


The Indian National Congress is the only party which has a 
long history of more than eighty years; all others are of much 
later creation and many of them are the children of the Cong- 
ress itself. There are, as we said earlier, at present only four 
national partjes : the Congress, the Praja Socialists, the Communist 
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Party and the Bhartiya Jana Sangh. But in the elections of 
1951-52, there were many more national parties and of the rest,. 
Hindu Mahasabha, Forward Bloc and the Scheduled Castes Federa- 
tion are deserving of detailed consideration along with the four 
national parties named above. Besides, the Communist Party had 
many sister organisations like the - Revolutionary Socialist Party,. 
Revolutionary Communist Party ard the United Socialist Organisa- 
tion. The Forward Bloc had two wings known as the Marxist 
Group and the Ruikar Group. All these parties have their 
branches spread over the entire country, though their organisation: 
is not as strong and as ramifying as that of the Congress, Praja: 
Socialists or the Communists. Others like the Ganatantra Parishad’ 
of Orissa, the Rama Rajya Parishad of Central India, the Janata: 
Party and the Lok Sevak Sangha of Bihar, the Krishikar Lok Party, 
the Commonweal Party, the Tamil Nad Toilers’ Party and the 
Muslim League of Madras, the Peasants and Workers Party of 
Bombay and the Travancore Tamil Nad Congress of Travancore- 
Cochin were purely local parties, whose success was confined to. 
the particular areas in which they were formed. The Ganatantra: 
Parishad, the Rama Rajya Parishad and the Janata Party were 
formed by the big Landlords and the ex-Rulers of the Indian 
Native States; they were very much to the Right. All the rest- 
were formed by disgruntled Congressmen to create a following: 
for themselves for the purpose of acquiring bargaining strength 
with the main organisation. These various parties had one out- 
standing aim in common and that was to defeat the Congress Party” 
at the polls; none of them had even the faintest idea to gain a: 
‘ victory in election and form Government either in the Union or: 
in any State. In face of it, it was rather curious that they could. 
not join their hands together to present a united front against’ 
the Congress Party. A soniewhat united front of many of the- 
parties in opposition to the Congress including the Communists. 
and the Socialists for the purpose of election only was formed in: 
Madras and Travancore-Cochin and in both ‘these States the 
Congress failed to secure an absolute majority in 1952. In 1957 
the Swatantra Party was formed by Right Reactionaries including: 
K.M. Munshi, Masani, N.G. Ranga and Rajagopalachariar. After- 
the elections the Ganatantra Parishad merged with the Congress. 
and its representatives joined the State Cabinet in Orissa. 


Digitized by PPRACHIN, SOA 


DEMOCRACY IN INDIA 553: 


The Indian National Congress was formed in 1885 by two: 
Englishmen with the active encouragement of the then Viceroy, 
Lord Dufferin with a view to organising the new university-educat- 
ed men of India so that they could be kept within the orbit of 
government and their active association with the ruling persona- 
lities would turn their attention to pro-governmental channels. 
That was not to be. The Congress in its Annual Sessions went 
on putting forward larger and still larger demands for greater 
share for Indians in every branch of administration and by the: 
beginning of the twentieth century there had come into prominence 
in this organisation a group who claimed that “Swaraj (self-rule): 
is our birthright.” English education and infiltration of liberal 
ideas had created a longing for gelf-government among the edu-- 
cated sections of the Indian peopie and when it was found that the: 
British Government made no sympathetic responsc towards their 
aspirations, they gradually drifted into revolutionary channels. 
Some hot-headed young men even had recourse to political murders: 
for achieving the goal of independence. From 1885 till 1920, 
the Congress was an ordinary political platform of educated per-. 
sons of liberal views; all that it wanted was more power and’ 
greater privileges for the masses of Indian people. Had the British 
Jeaders been far-sighted and courageous and not as lukewarm as. 
they were in conceding these modest demands, there would have: 
been a new direction of developments in India. Disillusionment 
after the brilliant promises of the period of the First World War: 
by the British statesmen, ruthless oppression by the Government: 
in the Punjab and elsewhere and disaffection of the Muslims against 
Great Britain for the treatment meted out to the Khalifa of Turkey 
had created such an explosive situation in the country that Mahatma 
Gandhi after his success in South Africa could come home and 
utilise this background for evolving new objectives and techniques. 
for the Congress as a militant nationalistic organisation. From 
the demand for Dominion Status in 1907 to Independence in 1929, 
the Congress objectives reflected only the bitterness of the country 
towards the short-sighted and misguided policy of the British. 
Government in India. The Congress was pledged to peace, truth: 
and non-violence as its methods and had adopted complete inde-- 
pendence for India as its goal. The non-cooperation movement 
of 1920 and the civil disobedience movements of 1929 and 1932. 
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had brought the Congress nearer to the people, made it a platform 
of all anti-impoerialist forces despite their differences in other 
respects and exposed the real nature of British autocracy in India 
as against their liberal and democratic professions. It is as a 
fighting organisation of nationalism that the Congress had gone 
to the polls in 1937 and it was returned by the people with a 
democratic stamp of being their most representative organisation. 
The Congress was thus neither conceived nor organised as an 
ordinary political party; it was the institution embodying the 
entire Indian people and their aspirations and its President was 
being commonly described as the Rashtrapati or the President of 
India, Its Annual Sessions were mass festivals and its civil 
disobedience movements, speciaHy the last, the Quit India Move- 
ment of 1942, evoked participation from all kinds and classes 
of people without any discrimination. 

This Congress ceased to be a fighting organisation in 1947 when 
the goal of independence was reached by the Indian people. The 
entire reputation of the Congress Was built up by Mahatma 
Gandhi and he was not only the architect of this organisation in 
its modern form but was also the Father of the Nation. He had a 
prescience that this Congress whose membership was a badge of 
honour and sacrifice would descend into the whirlpool of party 
politics soon after independence was won and would bargain for 
places of power and privileges. That it would be immoral for 
a national organisation to exploit its hold on the masses for these 
petty ends was realised by the Mahatma as early as 1934. Pandit 
Jawaharlal himself writes, “‘I remember how he (Gandhi) sur- 
prised me with one of his ideas about the future of the Congress. 
I had imagined that the Congress as such would automatically 
cease to exist with the coming of frecdom. He thought that the 
Congress should continue but on one condition: that it passed a 
self-denying ordinance laying it down that none of its members 
could accept a paid job under the state and if any one wanted such 
a post of authority in the state, he should have to leave the Cong- 
ress.” The Mahatma was a moralist and it appeared incon- 
gruous to him that immoral advantage should be taken of the 
selfless services rendered by the Congress to the nation at his behest. 


1 Jaw iharlal Nehru, Autobiography, p. 252. 
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He said, ‘Congress enjoys the prestige of a democratic character 
and influence not by the number of delegates and visitors it has 
drawn to its annual function but by an ever increasing amount of 
service it has rendered.” This service would lose all its value and 
significance if political rewards were claimed by those who rendered 
‘it and as such it was not without any significance that the last 
thing that he was writing immediately before the moment of his 
‘assassination in 1948 was a scheme for transforming the Congress 
into a public service organisation. This was just six months after 
the country became independent; for he was very much disturbed 
by the rot that had begun in the Congress which he had with so 
.great pains and sacrifices built up. The step contemplated by 
Gandhiji would have been the mest appropriate. The Congress was 
an organisation of the entire Indian people and there is no justice in 
the present leadership claiming its past achievements as their 
‘monopoly for buttressing their own strength and position. 


Pandit Jawaharlal Nehru had “imagined that the Congress 
‘as such would cease to exist with the coming of independence” 
but in actual practice, the Congress continues as such till today. 
The Congress chooses its President once every two years. Since 
1948, all kinds of dubious methods have been adopted by Congress- 
men to capture power in the Congress party machinery as a prelude 
to their control over the governmental machinery and these ques- 
‘tionable tactics reached their highest peak in 1950 on the eve of 
the general elections. While delivering his Presidential address 
‘in 1950, Purushottamdas Tandon, the Congress President of the 
‘year said in the open session, ‘In the past, the Congress organisa- 
‘tion has been a way of service; in recent years, many persons 
‘whose main desire is the gaining of power have entered Congress. 
‘Even if the number of mernbers of the Congress greatly decreases, 
‘those alone will be admitted who enter by way of honesty and 
‘behave with honesty.” This was not the declaration of a dis- 
gruntled man. Even Pandit Nehru admitted in a session of the 
All-India Congress Committee in January 1951, “In the past, there 
had been internal differences of opinion but the task of achieving 
independence had called for and achieved harmonious working; 
now that freedom was won, and there was no common aim, a rot 


1/bid., quoted at p. 252. 
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had set in. In the past, any one entering the Congress Party had 
risked imprisonment or death; now there was no such test to be 
faced and all kinds of people were coming in. Unless the Congress 
puts its own house in order and regained its old spirit, result will 
be deterioration and disintcgration.” Despite these authorita- 
tive admissions about weaknessesn in the Congress, nothing was 
done to purify it and two Ministers of the Union Government, 
Rafi Ahmad Kidwai and Ajit Prasad Jain resigned from the 
Congress in July 1951 with a statement that ‘“‘they were pressing 
upon Nehru for years that democratic functioning must be restored 
in the Congress and they have failed to achieve it.”’?* The Congress 
was obviously unwilling to face the demands of the purists in its 
own ranks, even though the entice leadership was painfully aware 
of anti-democratic forces operating inside it. Acharya J. B. 
Kripalani, who was the Congress President in 1948, formcd a 
Democratic Front inside the Congress in September 1950 with a 
view to “restoring democracy in the Congress organisation and 
more specially freedom of vote from corrupt influences exercised 
by those in the Government and in administration.” In a letter 
dated the 10th December, 1950 to President Tandon, the Acharya 
claimed that “‘in the last elections for the Congress executive, 
methods highly repugnant even to a formal democracy were used 
to influence the voters including bribes of office and use of 
administrative machinery to secure votes for the dominant group 
in the Centre and the States.”4 He demanded an enquiry. But 
President Tandon baulked this straight-forward demand saying, 
“I am painfully aware of the malpractices in the last Congress 
general elections but a roving enquiry into the past is not likely 
to now help in strengthening the Congress.”5 Because the 
Congress refused to democratise its own set-up, Acharya Kriplani, 
its General Secretary for ten years and once its President, who 
was the first co-worker of Mahatma Gandhi in India in 1917, 
went out of it and formed the Krishak Majdoor Praja Party in 1951. 
These developments in internal politics of the Congress bear an 

1 Kessings Archives, 

2 Ibid. 

3 Ibid. 

4 Ibid. 

5 Ibid, Letter dated the 21st March, 1951. 
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eloquent testimony as to the wisdom and prescience of Mahatma 
Gandhi. Nothing was done to resuscitate this original organisation 
and its weakness was revealed in the defeat of many Ministers 
of both the Union and the State Governments, most notably in the 
States of Madras, West Bengal, Bihar and Bombay in successive 
elections. Malpractices inside the organisation spread far into the 
country’s general elections as well. Inspite of this Pandit 
Jawaharlal Nehru said in Febrfiary 1954, “In spite of all manner 
of weaknesses that the Congress had shown, it was still the historic 
destiny of the Congress to work for India, to unite India and to 
integrate India and give a great push for the economic progress 
of the country.” 


The Congress party is no longer an open organisation for any 
‘one to go in as a member on payment of a subscription of 25 
paise as the annual membership fee as in the past nor has it the 
same objectives as of yore. In January 1951, the All-India Cong- 
ress Committee changed the aim of the Congress to “establishment 
in India by peaceful and legitimate means of a co-operative com- 
monwealth based on equality of opportunity and of political, 
economic and social rights and aiming at world peace and fellow- 
ship.” It had introduced a two-fold membership, namely, Active 
and Primary. Only active members are entitled to hold odlices 
in the Congress organisation and they were placed under rigorous 
‘conditions as a price of their membership. Any person of the age 
of 18 and over who accepts Article 1 of the Congress Constitution 
is eligible to become the primary member on payment of an annual 
subscription of 25 P. only. Article I was amended at the Indore 
‘Session of the Congress in 1957. Under the amended article, 
the object of the Congress is “‘the well being and advancement of 


the people of India and the establishment in India by peaceful and 


Jegitimate means of a Soxialist Co-operative Commonwealth 


based on equality of opportunity and of political, economic and 
sOcial rights aiming at world peace and fellowship. All active 
members must habitually wear khadi (hand-spun and hand-woven 
cloth), be teetotallers, not recognise untouchability, believe in 


equality of status and of opportunity for all irrespective of race, 


1 Address to Travancore-Cochin Electorate, Hindustan Times, Overseas 
Weekly Edition, February 10, 1954 
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caste, creed or sex and in inter-communal unity, respect the faiths: 
of others, devote a part of their time regularly and without pay- 
ment to some form of national and social service and not belong: 
to any political party communal or other with a separate member- 
ship, constitution and programme, An active member must be 
of twenty-one years of age as against cightcen years for ordinary 
members. An ordinary member was just a supporter of the party 
and he could cast his vote for elécting party functionaries at the 
lowest level but he himself could not aspire to be an office-bearer 
in the party without being accepted as an active member. There 
is thus a “party elite’? and as influence in the party hierarchy is 
likely to be an easy passport to offices under the state, it is clear 
that the charge of lack of democracy in the organisation made by 
Acharya Kripalani and others and of malpractices for securing 
positions in the Congress organisation might not be without subs- 
tance. Discussing Max Weber’s emphasis on ‘‘formal free recruit- 
ing of members’’ of parties, Professor Friedrich says, “We may 
therefore say that parties either will allow free recruiting and then: 
may be called constitutional parties or they will not and then 
are autocratic. Constitutional parties are part of the functioning’ 
process of the constitution as a system of effective restraints.” As. 
the criteria for active membership are not susceptible to accurate 
determination, there is enough scope for party bosses to keep such 
persons out of the organisation as are likely: to challenge their 
position and to eliminate such others as have already been guilty 
of such challenge. This intolerance of others has gone under the 
guise of party discipline and this has been a conspicuous feature 
of the Congress since 1937 when it assumed office for the first time. 
Gandhiji insisted ‘on discipline in the ranks of the Congress when 
it was engaged in fighting a common enemy in the Imperial Power 
but as that is no longer the goal, iron discipline inside the organisa- 
tion of the most powerful party might end in rnonopoly-control 
in the hands of a few chosen bosses who are already at the top. 
This tendency has been a very disturbing factor in conflicts between 
the Congress and other parties and between the Congress organisa- 
tions and the Congress Government. 


This discipline had been very strong when Jawaharlal Nehru 
was alive and when expulsion from the Congress meant end of 
one’s political career but of late, there is a grcwing tendency among 
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Congressmen to repudiate the authority of the party bosses with 
impunity as membership of the organisation does no longer gua- 
rantee an assured political carcer. In 1966, Congressmen in a 
number of States challenged the top leadership and formed a 
dissident organisation. The top leadership had threatened them 
with disciplinary action but this had not acted as a deterrent. 
Ultimately lack of discipline among the party bosses and among 
the rank and file ended in th® discomfiture of the Congress in 
the fourth general election. Discipline is not a virtue of any 
organisation; it is a necessity and normally it is more effective 
where lack of discipline means denial of privileges or loaves and 
fishes of office. A party in power succeeds in enforcing greater 
discipline and as such, the Congress which has lost power in the 
majority of the States .in India pill no longer be able to enforce 
strict discipline. 


The Praja Socialist Party, the Communist Party, the Forward 
Block and their sister organisations are the historic results of Congress 
intolerance of challenge. Till 1937, the-Congress claimed that it 
being a platform for nationalism, all kinds of differences in other 
ideologies would be tolerated provided that the members subs- 
cribe to the common objective of national independence and up- 
rooting of imperial rule. As a consequence, the younger members 
of the Congress led by Jawaharlal Nehru, Subhas Chandra Bose 
and Jaya Prakash Narayan who had their education in Europe 
and the United States entertained socialist sympathies and propa- 
gated them within the Congress ranks. There was then no diffe- 
rence between Socialists and Communists. ‘The Congress being 
an crganisation pledged to non-violence, revolutionary socialism 
or communism had not much scope for development and even 
those Socialists who looked to the Soviet Union and the Third 
International for inspiration* had to “subdue their revolutionary 
ardour and ideologies to fit in with the Congress creed. Those 
who were avowed Communists concentrated on the workers’ 
front and the Socialists turned their attention to the peasantry and 
agricultural problems. A Socialist Party was formally inaugurated 
in 1934 under the chairmanship of Pandit Jawaharlal Nehru him- 
self. Both the Socialists and the Communists were members of 
the Congress; Jawaharlal and Bose were subsequently elected as 
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Congress Presidents each for two terms and Jaya Prakash the 
youngest of them all was a member of the National Executive 
of the Congress for a very long time, Intolerance of views other 
than those held by the party bosses gradually began in 1937 and 
as the Congress was running the Provincial Governments, too 
many troubles on the workers and pcasants fronts for redress of 
their grievances were looked wpon as embarrassments. To keep 
all manner of people in the Congress, gradual stifling of opinion 
began. Pandit Nehru drifted to the right and Jaya Prakash to the 
left and as Bose was just then the Congress President, he held 
the balance between the two wings. Bose’s extremism led to his 
resignation from Congress Presidentship and subsequent expulsion 
from the Congress in 1939; he went out and organised the Forward 
Bloc outside the Congress organisation. This new body was just 
gaining momentum because of Bose’s magnetic personality when 
he lett India, joined the Anti-Comintern Axis, worked in Berlin 
and Tokyo, fought with the Japanesc against the British and 
vanished into mystery on the eve of the Japanese surrender. The 
Socialists and the Communists were still there in the Congress and 
as such had opposed the imperialists’ war efforts. 


In 1941, Hitler attacked the Soviet Union and the latter 
Joined the Allies’ camp against Fascism. This resulted in sudden 
volte face of the Communists who began describing the war as 
:people’s war which on the previous day was in their eyes only an 
imperialist war and went out in support of British Governments 
war efforts in India. When the Congress engaged itself in a titanic 
‘struggle against the British in the form of the Quit India Move- 
ment of 1942, the Communists not only stood aloof from it but 
‘also assisted the Government in suppressing the Movement. The 
ostensible Communists were under the Government ban till 1942; 
“in that year the Communists and the Government became com- 
rades in arms, the ban was lifted and the Communist Party of 
India was formally organised outside the Congress. The anti- 
national role of the Communist Party in 1942 has been an indelible 
stigma in their conduct and everywhere they are looked upon sith 
scorn. If communism can have an appeal for the starving masses 
of the Indian people—which again is a remote possibility because 
of anti-materialist bias of a large bulk of them—the Communist 
Party of India can never have any success in the country. The 
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gains of the Party in general election were the products of a 
negative psychology. Though most of the Communist leaders 
are still held in contempt, the popularity of the party in 1951-52 
was because of the fact that the Congress Governments oppressed 
them as relentlessly as they were oppressed under the British 
Government in India before 1942 and as the Congress was not very 
much popular, necessary sympathy went to those who were 
opposed to the Congress and who could demonstrate their own 
sufferings as a proof against Congress misrule. The Indian heart 
is peculiarly sympathetic towards martyrs. This explains why 
the Communists had signal success in those States where they 
were under ban and why many Communist prisoners were elected 
by the people in absentia. Had the Congress displayed a little 
more catholicity before the electign, the Communists would have 
had no appeal for the electorate but then, no Government could 
have flirted with a Party which was pledged to violence and was 
nourished by inspiration from abroad. The Congress was between 
the Scylla of electoral failure and Charybdis of failure of efficient 
government with the result that it went into deep sea in Madras, 
West Bengal, Travancore-Cochin! and Hyderabad in the first 
general elections. In the second general elections the Communists 
augmented their strength and with the help of a few independents 
succeeded in forming their first government in Kerala. This 
government was dismissed by the President in 1959 as a result of 
some agitation in Kerala. The Communist Party gained consider- 
able sympathy as a result of this step. But the Party’s role on 
the Sino-Indian border disputes in October-November 1959 
and Chinese invasion of October, 1962 once again sent it in 
wilderness. 


On the occasion of the Chinese invasion of India in October, 
1962, the Communist Party of India was split into two wings. 
One wing attached to Chinese communist idcology, had argued that 
the conflict from the side of China was justified as the so-called 
Macmahon line had not been clearly demarcated and this line had 
not been agreed to by the Chinese emissary in the Simla Conference 
when this line was demarcated. They were subsequently described 


1 From November 1, 1956, Travancore-Cochin with minor territorial 
readjustments has been renamed Kerala. 


Digitized by PPRACHIN, SOA 


562 THE CONSTITUTION OF INDIA 


as Left Communists or CPI-Marxist. As against them, another 
group of Communists loyal to the Soviet Communism had deno- 
unced the Chinese aggression and wanted China to withdraw as 
soon as possible. They were described as Right Communists or 
the CPI-R. The Communist Party of India remains divided 
and all attempts to bring about an understanding between the two 
groups have failed. The twb wings of the divided Communist 
Party faced the fourth general election as independent parties. 


The Socialists, though organised as a formal wing, were stilt 
inside the Congress and the exploits of their front-rank leaders 
underground during the Quit India movement are most heroic 
tales in the history of Indian nationalism. Wrath of Government 
was also the most severe on these Socialist young men and women 
and much of the success of the Movement was due to them. The 
Socialist wing was most co-operative with the Congress till 1947 
when it was found that the Congress in undisputed power was 
more anti-proletarian than the old imperialist Government in 
India and as such the Socialists created a strong opposition against 
it by organising workers and peasants. Despite hostility of the 
Congress leadership towards the socialist activities and measures 
of repression against these young idealists, personal attachments 
accounted for their continuance in the Congress. They had taken 
up the role of an opposition inside the Congress organisation itself 
and to those who had acquired power, this was distasteful. The 
Congress therefore passed a self-absorbing resolution in place of 
the self-denying ordinance of Mahatma’s conception in the after- 
math of freedom prohibiting inside it formation of separate orga- 
nisations with definite programmes, constitution and leadership. 
The Socialists couid no longer fuction inside the Congress with- 
out liquidating themselves And their principles and as such they 
went out of the Congress under the leadership of Jaya Prakash 
Narayan in 1948 and organised themselves into a separate party. 
The Socialist Party unlike the Communist Party had a very strong 
and highly educated leadership and Jaya-‘Prakash ranked second 
in the affections of the people, the first being Jawaharlal Nehru. 
He was universally looked upon as the next Prime Minister of India 
with or without his party and the Socialists had a hold over the 
younger generation. With the advent of the Bhoodan Movement 
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of Vinoba Bhave, Jaya Prakash Narayan retired from active party 
Politics, although his sympathies are evidently with the P.S.P. 


Disintegration of the Congress became complete in 1950 when 
Acharya Kripalani raised a standard of revolt. He resigned his 
Presidentship of the Congress in 1949 because of his failure to con- 
vince Nehru and his Government for,introducing purity in adminis- 
tration and when he found thate malpractices had crept into the 
parent organisation itself, he demanded an enquiry in 1950, or- 
ganised a Democratic Front inside the Congress and finally seceded 
from it when the Congress made its resolution of 1948 prohibiting 
splinter organisation inside it a part of its own Constitution. The 
resplution of 1948 drove out the Socialists and its embodiment 
in the Constitution of the Congress fn 1951 purged the Democratic 
Front. As an independent party, this Front was christened as 
Krishak Majdoor Praja Party (Farmers, Workers and Tenants’ 
Party) and Acharya Kripalani became its first President. This 
KMPP had concluded an electoral truce with the Socialist Party 
of India on the eve of the elections of 1951-52 and the two parties 
were finally merged into one party in 1952 renamed as the Praja 
Socialist Party of India. The Acharya was the President of this 
Party with the second socialist of India, Mr. Asoka Mehta as its 
General Secretary. The Praja Socialist Party succeeded in forming 
the first Government in Travancore-Cochin after the election of 
February, 1954. In 1959, Asoka Mehta was elected Chairman of 
the P.S.P. 

Like the Communists, the Socialists were also divided into 
two groups. One group remained under the name and style of 
the Praja Socialist Party while another group under the leadership 
of Dr. Ram Manohar Lohia described themselves as Lohia Socialists. 
Lest this division may provide vantage points for the Communists, 
both the groups had cffected a merger under the namie, the 
Samyukta Socialist Party of India but soon after they again 
disintegrated and two Socialist Parties, the Praja Socialist Party 
and the Samyukta Socialist Party represented the socialist movement 
in India. The socialist movement received a severe jolt when on 
the invitation of Jawaharlal Nehru, their leader Sri Asoka Mehta 
accepted in 1963 the office of the Deputy Chairman of the Planning 
Commission. His drift towards the Congress was ccmpleted when 
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‘he accepted office as Minister for Planning in the Cabinet formed 
by Shrimati Indira Gandhi in 1966. On being appointed Deputy 
Chairman of the Planning Commission, he had resigned from the 
Praja Socialist Party and on his appointment as a Minister, he 
joined the Congress. This had given a rude shock to the Indian 
Socialis‘s many of whom followed Mechta and joined the Congress. 
However the two wings of “the Socialists have together given a 
good account of themselves in the Fourth General Eleciion of 
1967. 

Thus, negatively s)eaking, failure of the Congress to live up 
to its lofty ideals has led to the formation of the Forward Bloc, the 
Communist Party and the Praja Socialist Party; likewise opposition 
to its programme was responsible for the foundation of the Hindu 
Mahasabha, the Scheduled Castes Federation and the Bharatiya 
Jana Sangha. In 1959 the Hindu Mahasabha was a socio-religious 
organisation meant to develop the Hindu religion and culture and 
restore the virility of this religion which went into decay during 
thousand years of non-Hindu rule but it assumed a political role 
when it was found that the Congress was flirting with the Muslims 
for the sake of unattainable communal unity. ‘The Congress was 
a non-communal national organisation. Persons of all religions 
were its members and the roll of its Presidentship includes pro- 
minent personalitics of all religions found in India. ‘There are 
even some Englishmen in this roll. Incidentally the first President 
of the Congress in 1885 was an Indian Christian and the last Presi- 
dent before attainment of independence in 1947 was a Muslim. But 
its anxiety to build up national unity to present a common front 
against the Brisish persuaded it to agree to many concessions for 
the Muslims which the extremist Hindus considered as a betrayal 
of their co-religionists. The Muslim League was looking to the 
interests of the Muslims“ and some Hindu leaders considered it 
unsafe to leave the interests of the Hindus in the hands of the 
Congress, This led to the political transformation of the Hindu 
Mahasabha in 1938 when the Congress in power was reckoned 
as a dangerous foe of the Hindus in its attitude of appeasement 
of the Muslims from the seat of authority. The political Hindu 
Mahasabha was born under the inspiration of V. D. Savarkar, a 
Congress revolutionary of the First World War days who had 
because of a political murder in London spent twenty-two years in 
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the prisons of England, France and India. This young revolutionary” 
swam across the sea in a bid to escape arrest by the British police 
but the obliging French had surrendered him for trial and imprison- 
ment. Since 1938, the Hindu Mahasabha stood as a challenge to. 
both the Congress and the League but as the Congress was willingly 
playing the role opposite to the Muslim League in all negotiations 
with the British Government, the Hindu Mahasabha remained in 
perpetual political minority. For no party during the Britisly 
rule had the ghost of a chance for prominence without some 
recognition from the Government. The Hindu Mahasabha has 
not been as rabidly communal as its Muslim counterpart, the 
Muslim League, and its nationalist outlook has always kept it 
nearer the Congress. Dr. Syama Prasad Mookerjee as the Presi- 
dent.of the Mahasabha had joined «he Nehru Cabinet in 1947 and 
its Presidentship was held at the time of elections of 1951-52 by 
Dr. N. B. Khare who was expelled by the Congress from the 
Chief Ministership of the Madhya Pradesh in 1938 because of his 
challenge against the then Congress leadership. It was an irony 
of the fate that Savarkar who was one of the earliest fighters for 
national freedom even before the advent of Mahatma Gandhi in 
the Indian political scene had to spend two years in prison under 
the orders of the independent Government of India as an alleged 
accomplice in the assassination of Mahatma Gandhi of which 
he was honourably acquitted by the trying court. A little discre- 
tion on the part of the Congress would havetaken away the sails 
of this organisation and there would have been no communalism 
in independent India. 


The Scheduled Castes Federation has been the pocket-borough 
of the late Dr. B. R. Ambedkar, the Father of the Constitution of 
India. He had built it up in 1932 when it was found that the 
scheduled castes were given separate representation in terms of the 
Communal Award of Macdonald of that year. Possibility of 
capture of power produced necessary incentive for its creation. 
Even the Congress organised a Depressed Classes League within 
its ranks for the self-same purpose. Dr. Ambedkar’s Federation 
was moderate in its activities and its sole purpose was to safeguard 
the interests of the untouchables among the Hindu community. 
It was just a caste organisation and it had nothing to quarrel with 
either the Congress or the Hindu Mahasabha; it was equally friendly 
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with the British Government as well. This made it possible for 
Dr. Ambedkar to derive benefits out of both the systems. He was 
a member of the Viceroy’s Executive Council from 1940 uill 1946 
and he became a member of the Nehru Cabinet from 1947 till 1951, 
As a natural sequel, his Federation war pro-war and anti-Congress 
during the critical period of Congress history and it ceased to be 
an active organisation when the leader joined his coach to the 
Congress engine. Dr. Ambedkar was a man of sterling worth and 
his erudition in law and jurisprudence was of inestimable help in 
drawing up of the Constitution and managing the transition in its 
Jegal aspect. Once this was over, the Congress cold-shouldered 
him and just on the eve of the elections of 1951-52, he took the 
tactical step of resigning front the Cabinet as a martyr of lack of 
fair-play by the Congress wing of the Cabinet. He was, however, 
defeated at the polls but was later accommodated in the Council 
of States through the Bombay Legislative Assembly which was 
alive to his utility in the Parliament. Though an all-India party, 
the Scheduled Castes Federation has a very limited membership 
and appeal. This Federation could have easily gone out of 


existence had the Congress leadership handled Dr. Ambedkar 
tactfully, 


The Bharatiya Jana Sangha (the Indian People’s Party) was 
also the organisation of another distinguished individual named 
Dr. Syama Prasad Mookerjee. Dr. Mookerjce was the worthy 
son of a very distinguished person Sir Ashutosh Mukherjee 
who was the ‘Chief Justice of Calcutta High Court and bo 
is regarded as .the maker of modern educated Bengal. 
very early in life, Syama Prasad like Jawaharlal came into 
lime light because of his father’s eminence and as his own 


worth was equal to the tasks entrusted to him, his rise to the 
front rank of leadership was most sudden. 


From 


। After earning a glorious 
reputation as the youngest Vice-Chancellor of the biggest Uni- 


versity in India, the Calcutta University, for more than a decade 
and as a Minister of the Government of undivided Bengal, he 
became the President of the Hindu Mahasabha and while he 
in this office, he was called upon to join the Nehru Cabinet. Un- 
fortunately for him, Mahatma Gandhi was assassinated during his 
term of office in the Cabinet and most of those accused of this diabo- 
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lice] act were found to be members of the Hindu Mahasabha. 
Dr. Mookerjee himself was much more a nationalist than a commu- 
malist; still there was huge uproar among Congressmen against his 
continuance in the Cabinet after this event and though he volun- 
tarily tendered his resignation, Nehru was unwilling to spare his 
services. He continued working till 1951 when as a leader of 
Bengal, half of which constitutes East Pakistan tcday, he could 
not see eye to eye with Nehru in respect of his appeasement policy 
‘towards Pakistan and consequent negligence of the cause of the 
Hindu refugees from Eastern Pakistan. He therefore went out 
‘of the Cabinet. He did not deem it appropriate to go back to the 
Hindu Mahasabha and as such organised the Jana Sangha. It 
‘was essentially a political organisation though many of its leaders 
were formerly in the Hindu Mahasabha. Dr. Mookerjee had a 
large group of admirers among the intelligentsia of northern and 
central India and as such the Jana Sangha acquired considerable 
popularity in a very short time. Its success at the polls a few 
‘months after its formation was very much creditable and it has 
been recognised by the Election Ccmmission as the fourth national 
party of India. Pandit Nehru’s identification of the Jana Sangha 
‘with the Mahasabha and his tirade against Dr. Mookerjee per- 
Ssonally as a rank communalist created personal bitterness and the 
hot exchanges between these two stalwarts in the House of the 
People no doubt created great excitement throughout the country 
but aggravated their personal enmity. When in April 1953, Dr. 
.Mookerjee attempted to enter Kashmir in vindication of his right 
.as a citizen of India and specially as a member of the Parliament, 
he was arrested and imprisoned by Sheikh Abdulla’s Government 
in Kashmir and he died there under mysterious circumstances 
within only two months of his arrest. But the Jana Sangha has 
‘outlived him and it continues to be a major national party. 


Besides these important parties, all the rest were products of 
‘election climate. Their leadership was inconspicuous and their 
influence local. Those of them who have a few seats in a legisla- 
‘ture show tendencies of absorption with the Congress, Socialists 
or the Communists; only the Ganatantra Parishad of Orissa cons=- 
tituted the official Opposition in the State Assembly. On the eve 
of the Third General Election it merged with the Swatantra 
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Party but fought the mid-term election to the Orissa Legislative 
Assembly in 1961 and to the Lok Sabha in 1962 on its own popular 
symbol, Bow and Arrow, in preference to the Swatantra symbol of a 
star. Thus India has superficially a multi- -party system but in reality 
there are only five parties which will continue for some length of 
time. The Jana Sangha and the Swatantra Party represent the 
Right and the Communists the” Left, the centre being occupied 
by the Congress and Praja Socialist Party. Occasionally one hears 
that the P.S.P. and the Congress should merge. In any case, 
Asoka Mehta who was the Chairman of the P.S.P. favoured 
merger. A tendency was however revealed in the election of 1954 
in Travancore-Cochin. The Praja Socialists and the Communists 
had formed a United Front of Lgftists to fight against the Congress 
and they came out successful. The Congress could secure only 44 
out of 117 seats in that Assembly, the United Front capturing as 
many as 59 seats with 19 seats for the Praja Socialists. But sur- 
prisingly enough the Praja Socialists, with the smallest number 
of seats of all the parties, formed the Cabinet with assurance of 
Congress support and they refused coalition with the Communists. 
Since most of the socialist leaders were Congress leaders of the 
State only a few years before, they perhaps felt that aknown enemy 
is better than an unknown friend. This experiment is analogous 
to that made by the British Labour Party, and unwisdom of the 
step is evident from the public admission of helplessness of his 
Cabinet by Mr. P. Thannu Pillai, the Socialist Chief Minister, 
who said in an interview, ‘I never made the offer that the Praja 
Socialist Party would enter into a coalition with the United Front 
of Leftists. It was the Communists who had been saying so during 
the elections to gather support in my name .... If the Congress 
chose to support the Praja Socialists, it could not run away from 
that support. But that does not mean ‘that we are functioning to 
the dictates of the Congress. We are functioning according to the 
Praja Socialist Party programme .. ..There is something peculiar 
about the opposition to the P.S.P. Ministry from the Communists. 
They are not opposed to our programme.” In actual practice, 
there is no opposition among the programmes of all these parties. 
It is doubtless that if the Socialists and the Communists can 
combine both for fighting elections and for forming governments, 


1 Hindustan Times, Weekly Overseas Edition, March 22, 1954. 
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the failure of the Congress in the subsequent elections will be an 
accomplished fact. But all the world over, the Socialists and the’ 
Communists are bitter enemies of each other. The ‘tendency: 
in India—and it is clear from the experiment in Travancore-Cochin 
—is that with Congress a little more to the left or with the Praja- 
Socialists a little towards the right, there can be a merger bctween 
the two parties and this is not an impossible proposition in consi-’ 
deration of the long-standing co-operation and personal friendship 
between the leadership of the two parties during the darkest days 
of Indian nationalism. The relentless law of evolution of political 
parties might in the long run establish a bi-party system in the 
coyntry thereby polarising public opinion between the Right and 
Left. In Kerala the agitation against the Communist Ministry’ 
was jointly led by the Congress and the P.S.P. In October- 
November 1959, it vas the P.S.P. which insistently called for a ban 
on the C.P.1. It now appears that the worst enemy of the C.P.L.- 
is the P.S.P. Meanwhile, at the Meerut session the C.P.I. resolved: 
to give up the policy of left unity. 


It might be inferred that the P.S.P. is moving closer to the’ 
Congress. But an important chunk of the Congress has fallen out 
of the parent body and has with the help of the Rightists formed 
a separate party—the Swatantra Party. The picture, therefore,- 
now is that on the Right we have the Jana Sangha and the Swatan‘ re: 
Party, on the left there is the C.P.1., and at the centre there is 
the Congress and the P.S.P. If and when the P.S.P. decides to 
merge with the Congress, some of the members of the former 
may move either to the Right or to the Left. The Swatantra: 
Party sprang up primarily as a reaction agaiast the increasing” 
Socialist bias in the Congress programme and the Nagpur resolu- 
tion on collective farming. Its genesis can be traced to the Forum: 
of Free Enterprise where the idea to form an active opposition’ 
party was first mooted by Minoo Masani at Bangalore on May 30, 
1959. Mr. C. Rajagopalachari presided over the meeting. On 
June 4, about 50 persons of some importance in public life 
informally met at Madras under the auspices of the All-India 
Agricultural Federation and resolved to launch a new party. A 
14-point manifesto was adopted by them and Rajaji christened the 
new party as the Swatantra Party. He declared that the new 
party would “stand for the freedom of man, freedom of the farm 
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and the family as against the attack by totalitarianism on the 
freedom of everybody. It was announced that the new party 
would be a Constitutional Party and would fight for the restoration 
of the “1950 Constitution”, which had stood for the protection 
of property rights and constitational obligations. Surprisingly, 
Jaya Prakash Narayan hailed this event and gave the Party his 
blessings. The Party was formally, born on August 1, 1959 when 
its first convention was held at Bombay. The three basic features 
of the Party at present stage are: (;) its conservatism and hostility 
to the Socialist policies of the Congress; (z/) the presence in its 
leadership of the disgruntled politicians like K. M. Munshi and 
N. G. Ranga, and retired government officials including retired 
judges; and (ii) its active sympathies and support to the Western 
camp in its fight against the Communist camp. It has the support 
‘Of big business and high middle class people. Presently its leader- 
ship is organising the party branches in various states. In any 
case, it is for the first time that a distinct party with a very definite 
programme different from that of the Congress and the P.S.P. or 
the Communists has arisen. 


The Fourth General Election has revealed the potentiality 
cof the Swatantra Party as the rightist alternative to the Congress. 
It has not only emerged as the main opposition group in the Lok 
Sabha, it has also succeeded in capturing power in orie State, 
‘Orissa in coalition with the Congress seceders called the Jana 
“Congress. The Chief Minister of Orissa is a Swatantra leader. 
It has made good progress in Gujarat and Rajasthan though it has 
suffered a debacle in Bihar on account of the defection of the 
Raja of Ramgarh who walked out of the party with a large 
“number of followers and strengthened the Jana Kranti Dal of the 
Congress seceders. Likewise the party lost Madras to the Dravid 
‘Munnetra Kazhagham which emerged as the signal majority party 
‘and formed government in the State, 


| Despite numerousness of parties, their programmes of work 
until very recently, had a broad pattern of unity and this could not 
be otherwise. India under the British rule had suffered from a 
sense of frustration and when indepen Jence appeared certain but 
slightly distant, there was a period of suspended animation. The 
moment the country assumed republican status free from all external 
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encumbrances, there was a spurt of latent energies and unusual 
activities for revitalising the nation by making up the leeway left 
unattended by the alien Government. All parties are unanimous 
about the urgency for the country’s multifarious development 
and all are also anxious to preserte her independence to the fullest 
extent; there are however differences as to the manner of progress 
and methods of work and tyese differences, except in the case 
of the Swatantra Party, are so insignificant that under the surface 
there is a broad unity of outlook and as such party distinctions are 
as unreal as the difference between Tweedledom and Tweedledee. 


. Every one of the parties insists on immediate economic deve- 
lopment of the country and in his respect great emphasis is laid 
on the improvement of agricufture which is the main-stay of the 
Indian people. In the agricultural sphere, abolition of the feudal 
system is looked upon by all parties as the sine qua non of any 
further step towards agrarian reform and reorganisation. In this 
context of united approach, the Communists, the Praja Socialists 
and the Forward Bloc wanted complete cxpropriation of the land- 
lords’ estate without any compensation, whereas the Congress, 
the Hindu Mahasabha and the Jana Sangha recommended payment 
of compensation for acquisition of property rights. The Swatantra 
Party recommended that the individual should be left alone with 
his property and the Government should refrain from either acqui- 
sition or expropriation, This was a distinction without difference; 
for the actual manner of their abolition by the Congress Govern- 
ments has been a little short of expropriation and when the 
Judiciary acted as a check against it, the G3vernment had even 
amended the Constitution to make it feasible. The so-called 
leftists could not have achieved more than what Congress had 
done in as much as the Congress had a reserve fund of goodwill 
on account of which all its steps, however unreasonable or expro- 
priatory, were applauded by the people but any such step by these 
advocates of expropriation would have been strenuously opposed. 
‘The Congress had gone further on the road to Socialism by 
embarking on collective farming in 1958. The Leftist parties 
shorn of their idealism stand on a [ine with the Congress in this 
regard. The All-India Congress Committee in its session at Jaipur 
in October 1963 had adopted Democratic Socialism as the goal 
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of the Congress and it was formally accepted in the Congress 
plenary session at Bhubaneswar in January 1964. Both Lal 
Bahadur Shastri and Morarji Desai had made it clear that the 
Congress stood first for democracy and then for Socialism and if 
while marching towards socialism,.democracy suffered a set-back, 
they will not hesitate to give up socialism in favour of democracy. 
Socialism for the Congress has meant agrarian reforms and mixed 
eco3omy in the industrial sphere; the Congress is still hesitant 
about nationalisation of banks and urban property. As to indus- 
trial development, the Congress, the Socialists and the Communists 
advocate nationalisation wherever necessary and cxpedient; even 
the Communists who stand on the philosophy of complete state’ 
control clearly said in their Election Manifesto that they do not: 
“press for immediate establishment of socialism in view of the 
country’s backwardness.” In other words, all of them stand for 
a mixed economy and this was exactly the policy of the Union 
Government as enunciated in its Industrial Policy Statement of the 
30th April, 1956. Even the Rightist parties agree in this respect. 
with this much of difference that they emphasise on recognition 
of the sanctity of private property which in fact the Constitution 
has done and as all parties elected to power are to work within 
the Constitution, they cannot easily go beyond its provisions 
without a formal amendment which again may not be possible 
without an absolute majority in the Union and in a majority of 
States. All parties look to the building up of a social democracy: 
as essential for prosperity and happiness of the people. 


In regard to external affairs, there is a good deal of difference 
among these partieg The Communists want India to withdraw 
from the Commonwealth of Nations and join a security arrange- 
ment with the Soviet Union and the People’s Republic of China; 
the Praja Socialists want witHdrawal from the Commonwealth 
and formation of a Third Force in the “belt stretching from 
Indonesia to Egypt” without any involvement in the conflicts. 
between the Soviet Union and the Atlantic Powers. Recently 
they have insisted on India joining the Western camp. The- 
Forward Bloc is in complete agreement with the Communists but: 
thé Jana Sangha is cautious in its demand; it wants reassessment 
of India’s relations with the Commonwealth in view of Britain’s 


1 Communist Election Manifesto issued on April 25, 1951. 
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partiali‘y towards Pakistan and indifference towards South Africa’s 
‘ill-trea‘ment of her Indian residents. As to the relation between 
India and Pakistan the Forward Bloc, the Hindu Mahasabha 
«and the Jana Sangha, which are dominated by the leaders from West 
‘Bengal which has suffered most as a result of the partition of the 
country, advocate reunion of the two countries by constitutional 
means, whereas the Scheduled Castes Federation wants division 
of Kashmir as a mcans of restoration of friendly relations between 
them. The Congress, the Communists, and the Praja Socialists 
have not been explicit in their approach to this subject. The 
highest common factor among these diversities of approach is that 
India’s membership of the Commonwealth should be based on 
prudeace and enlightened selfsinterest; she should have good 
neighbourly relations with Pakistan and the outside world, and 
she should be on friendly terms with both the contending blocs 
“in world politics with a view to maintaining world peace. This 
is exactly what the present Government stands for. 

A very dangerous difference lies in the methods of approach 
of some minor parties towards the Constitution of the country. 
The Communists refused to ‘“‘accept the undemocratic Constitution 
‘of India” and the Forward Bloc advocated its abolition and replace- 
“ment by one which would ensure certain freedoms, abolish second 
chambers in the Union and the States, and remodel the States on 
linguistic basis. The Hindu Mahasabha stands for the amend- 
‘ment of the Constitution in order to bring it ‘“‘into accord with 
Hindu tradition and culture.”! ‘The Communists’ standpoint 
is treasonable and that of the Hindu Mahasabha is meaningless, 
whereas the goal of the Forward Bloc can be attained without 
abolition of the Constitution. In actual practice, the Congress 
is itself busy in assessing the value and utility of second chambers, 
and has redefined the boundaries of States. 

In face of this uniformity in programmes as enunciated in 
different Election Manifestos, merger of different parties with 
each other is not an entirely impossible proposition. The Krishak 
Majdoor Praja Party of Acharya Kripalani had much in common 
swith the Congress and as such it was equally a rightist organisation 
iif the Congress is regarded as the same. It had nothing in commen 
awith the Socialist Party except that both were scions of the Congress 


A Election Manifesto .issued on August 13, 1951. 
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and had common hostility towards it; yet there could be merger 
between these two parties. The Praja Socialists stand ncarer to 
the Congress both in respect of their objectives and their faith in 
effectiveness of democratic machinery for the purpose of bringing 
about a social welfare state but they have fundamental opposition 
to the Communists whose reliance on revolutionary methods was 
the foundation of their philosopay. Still the Communists and the 
Socialists could conclude an electorai truce in Madras, Travancore- 
Cochin and West Bengal. But their professions were otherwise, 
The Socialist Party Executive passed a resolution on 26th February 
1952 calling for an alliance between ‘‘parties lir.ked together by deep- 
rooted allegiance to nationalism, devotion to the liberties and rights 
of the people and burning anxiety for sccial change”, repudiated 
any possibility of alliance with Congress and Communist parties 
{but not communalist parties) and announced the party’s intention 
“to function as a democratic opposition to whatever Government 
is established fighting for a clean administration, for a lower cost of 
living and a fair deal for the masses including the middle classes, 
for policies of social change and for liberties of the people.”’1 Like- 
wise, the Secretary of the Communist Party had announced on 
4th February 1952 that the “party will fill the role of a constitutional 
opposition but this does not depend upon them alone. If they should 
enter coalition Government in Madras or Travancore-Cochin, they 
did not wish to come into conflict with the Centre as it will only 
lead to deadlock.” ‘The Scheduled Castes Federation will ‘“‘not 
form electoral alliance with the Congress, Communists or com- 
munalists but will co-operate with parties whose programme did 
not conflict with its own as a step towards the creation of a national 
party like the Britisn Labour Party.” Other parties had main- 
tained reticence on this issue and the Congress which was sure of 
its majority everywhere did not announce its intention until its 
failure in Madras and Travancore-Cochin. In regard to these 
States, Pandit Jawaharlal Nehru said that the Congress would not 
form a coalition government with any other party; it could under- 
take the responsibility of administration only when other parties 
promised support by becoming associate members of the Congress 
Parliamentary Party. ‘This attitude of anti-coalition was res- 
ponsible for the formation of minority Governments by the Congress 


1 Kessings Archives. 
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in Madras in 1952 and by the Socialists in Travancore-Cochin 
in 1954.3 There has thus been an atmosphere of complete intoler- 
ance among the leadership of various parties and the Congress 
attitude of all or nothing stands as a bar to the democratically 
accepted principle of coalitions and as such is almost an intimida- 
tion of the electorate either to vote for a Congress majority or 
face a void in administration. This is natural in the present set-up; 
for leaders of all parties were chce colleagues in a common endca- 
vour to secure freedom for the country and their political diffe- 
rences have been responsible for personal hostility. Once new 
leadership emerges, indistinct nature of differences amongst the 
parties can easily be superseded for bringing into existence a two- 
party system. The future of the Indian party system is likely to 
be a contest between the Congress and the Communists with a 
sufficiently long term of office for the former; or multiplicity of 
parties with unstable governments and consequent administrative 
chaos. The former alternative prevailed till 1967 when after the 
Fourth General Election, a multiplicity of parties has formed 
coalition governments in seven of the seventeen States of India. 


Since the assumption of power by the Congress in 1937, a system 
of party organisation has come to prevail which has influenced 
all other parties of the country. As the Congress was then engaged 
in a struggle with the British Government on the constitutional 
front, it had emphasised uniformity of conduct of all its Ministries 
and Ministers and as such, it set up a Central Parliamentary 
Board to regiment the Congress Governments in all the Provinces. 
There was then no Congress Goverr.ment at the Centre to furnish 
constitutional leadership. The Congress Cabinets in the Provinces 
owed quintuple responsibility. They are at tirst subordinate to 
the Government of India and are subject to their directions. 
Constitutionally, these are responsible to their legislatures and 
their respective parliamentary parties and politically, their respon- 
sibility is to the Provincial Congress Committees and to the Central 
Parliamentary Board. The last named organisatign had at times 
nullified all other authorities to whom the Cabinet owed responsibility 
and interfered too much with the internal details in the provincial 

1 In 1959 the Congress entered into an alliance with the P.S.P. end 


the Muslim League for mid-term election and later formcd a government in 
coalition with the P.S.P. 
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.sphers. At present, there is a Congress Government in the Union 
“to provide uniformity and leadership to the State Governments 
‘but still there is a Central Parliamentary Board to regiment the 
State Governments. The Board was powerless against the Union 
‘Cabinet because of the Prime Minister but it acts asa very powerful 
authority in regard to appointment, removal and change of portfolios 
among the State Cabinets. Fiostility of the legislature and the 
Parliamentary Party towards a Cab/net or an individual Minister is 
of no avail if the attacked persons enjoy the confidence of the Board, 
.and this has been illustrated more than once. 

The Congress Central Parliamentary Board has been function- 
ing as the apex organisation for the Congress Ministries in the Union 
.and in the States and whatever federalism and State autonomy were 
there under the Constitution have been ijntcgratcd through 
political centralism of this Central Parliamentary Board. This 
Board selects candidates for elections to all offices and all 
legislatures and after election, it regiments the formation, recons- 
titution and working of the Congress Ministries. Under the 
.conventions and provisions of the Constitution, the Prime Minister 
.in the Union and the Chief Ministers in the States are to function 
as leaders of their respective Cabinets. They are to select and rcject 
coileagues, allocate portfolios and iron out differences among them 
but the Central Parliamentary Board has projected itself into these 
spheres with the result that the Prime Minister and the Chief 
Ministers have lost their constitutional significance and their collea- 
.gues in the Cabinet look to the Board rather than to their leader 
for support. This meddlesomeness of the Board has to a certain 
extent undermined internal discipline in the party. Every Cong- 
ressmarn throughout the country looks up to this Central Parlia- 
mentary Board for support and sustenance and if one can secure 
support from one of the memhers of this Board lying in Olympian 
‘heights, he can with impunity disregard the leadership in the 
neighbourhood. With participation of other parties in some of 
the State Cabinets, they have also started imitating the Congress 
in this regard and their Central Parliamentary Boards have started 
regimenting their members in the different State Cabinets and 
Legislatures. 

This system of party control may be advantageous for the 
Congress organisation; in fact, it has made uniformity and dis- 
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cipline iron-clad. But this has stifled all initiative of the State 
Cabinets and has been responsible for political instability. In a 
gigantic country like India with continental proportions, personal 
acquaintances between State and national leadership can only be 
formal and there is ver} little scope for intimate reciprocation. 
For this reason, there is bound to be clash of personalities and 
when this clash takes place in serious proportions, political atmos- 
phere becomes surcharged“with conflicts. The State Cabinets and 
Ministers compete among themselves for winning the goodwill 
of the Members of the Central Parliémentary Board and in this 
attempt, they often treat the leadership of their own State Congress 
with: disdain and neglect. Conflicts of opinion between the State 
Congress and the State Cabinets have been a very disturbing 
feature of Congress politics anc? every attempt made to define 
their mutual relations has met with failure. Even in the national 
level, there is conflict between the Congress leadership and the 
Union Cabinet. Acharya Kripalani resigned his Presidentship 
of the Congress as a result of such a conflict with Pandit Nehru 
and his Cabinet and when similar bitterness developed during the 
term of office of President Tandon, he asserted his superiority by 
saying, ‘‘The Prime Minister and his Cabinet are responsible to the 
Congress and have to carry out policies laid down by the Cong- 
ress.” ‘This position might appear logical but it was impracti- 
cable in face of the personality of the Prime Minister. During 
the years 1955-56, possibilities of such conflicts were minimised 
as a result of the Prime Minister assuming the Presidentship of 
the All-India Congress and the State Chief Ministers or their 
creatures becoming Presidents of the State Congress. This remedy 
is worse than the disease itself. Practically all State Governors are 
Congressmen and even after being appointed as Governors, they 
do not maintain party neutrality. Their active participation in 
party conferences has been a cause for anxiety. When the real 
administrative head—the Chief Minister—also becomes a party 
functionary, identification of the party with the state becomes 
complete. Besides, like purges in monocratic states, rebel leaders 
are from time to time disciplined out of the Congress. It is true 
that ‘‘disciplining’”’ is not physical liquidation but as such a step 


1 Press Statement dated July 22, 1951. 
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means a stigma and consequent loss of a career, this politica! 
ex-communication has practically the same effect as physical 
elimination elsewhere. In the interests of development of a 
democratic temper, the Congress should loosen rigidity of its control 
which it learnt to exercise when it was # fighting organisation. 

This form of national regimentation from a common centre has. 
been taken up by all other parties. This has made monolithic 
parties the characteristic of Indian politiés. Members of legislatures. 
owing allegiance to the same party are shepherded by the National 
Parliamentary Boards. Their responsibility to the constituency 
is much less important than their obedience to the party bosses at 
the Centre and the sole function of their membership has been to 
keep the latter in good humour in order to aspire for higher prizes 
in future. To what extent is this rigidity irksome was proved in 
Madras in 1953 when the new Afidhra State was formed. ‘The two 
most outstanding personalities of the new Andhra State had seceded 
from the Congress and joined the Praja Socialist Party at the time 
of the elections of 1951-52 but with the formation of the State, they 
were universally desired to join the State Cabinet and one of them 
was to become the Chief Minister. Because of their age and stand- 
ing, the Congress was willing to accommodate them but the National 
Executive of the Praja Socialist Party was not willing to permit 
.them to join the Cabinet. Here was a lag between the State inte- 
rests and the National Party interests. In consequence, both of 
them, Messrs. T. Prakasam and T. Viswanathan, resigned from the 
Praja Socialist Party, rejoined the Congress Party and became the 
Chief Minister and Law Minister respectively. The results of this 
obstinacy of the Socialist Executive were political immorality and 
supersession of tke principles of party organisation by the necessity 
of organising a strong Government in the new State. When it 
is remembered that India is a federal state and the parties are 
not only national and monolithic but also considerably regimented 
and disciplined, one can easily comprehend as to what a serious 
menace it is to the development of democracy and limited govern- 
ment ‘when only one party is in power in the Union and in 
almost all the states. Democratic institutions need a particular 
atmosphere to survive and to grow; if necessary conditions are 


lacking, it may not be possible to rear up a democratic fabric in 
spite of all the goodwill of the world. 
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The fourth General Election of 1967 has revealed the peculiar 
character of Indian democracy. On account of various factors, both: 
internal and international, the Congress had been. unpopular 
with the masses of people, and being uninterruptedly in power for 
about two decades, the Congress had taken the support of the 
electorate almost for grarfted. Their programme of constructive 
work among the people and their spirit of sacrifice and self-abnega- 
tion, so long their sheet-anchor for popular support, had disap- 
peared on account of their top leaders remaining in power for long 
periods. The people exercised their right of franchise in 1967 
against the Congress- The voting figures showed that the people 
did not indicate their preference for any particular party as am 
alternative to the Congress; they had made up their mind not to: 
vote for the Congress candidates and as such, they cast their vote: 
in favour of any other alternative that was available irrespective 
of his party complexion. Because of this, the common feature 
throughout India was that the Congress had lost but no other 
single party had gained majority except in Madras where the 
Dravida Munnetra Kazhagham secured absolute majority. Even 
in those States where the Congress secured absolute majority, its 
majority was just a working majority and not overwhelming as in 
the past. The other parties respected this negative vote of the. 
people by combining together as far as practicable to form United 
Front Governments. For the first time in India, political forces: 
have been polarised into Congress and non-Congress parties there- 
by showing symptoms of eventual evolution of a bi-party system 
in the country. It is surprising that traditionally hostile forces 
like the Communists and the Socialists and again the Right and 
Left parties have joined theirehands together in a bid to displace 
the Congress from power. The description of State Cabinets 
as Congress and non-Congress is revealing. 


Sir Arthur Salter says, “While one great party means tyranny, 
a number of more or less equally big parties means anarchy and 
that the best foundation for liberty is the existence of two main 
parties of comparatively equal strength and importance.” At 
present, there is one great party in India and its position in the 
Salter’s Essay on “Cabinet and Parliament” in Parlia- 


1 Sir Arthur 7 
dited by Lord Campion, p. 106. 
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Centre appears impregnable and unassailable for a time. If the 
inexorable law of party development operates and necessary 
mergers take place, there will remain only three parties in course 
of time, namely, the Congress, the Communists, and the Jana 
Sangha-Swatantra Party Combine with"complete predominance of 
the Congress. But if personalities enjoy precedence over princi- 
ples and the party interests are placed above the interest of the 
state, antipathy towards the Congress might aid in strengthening 
the parties in opposition to it with no party securing an absolute 
majority for forming a strong and stable administration. In 
accordance with the statement of Salter, India lies between the 
upper millstone of tyranny and nether millstone of anarchy and 
the ultimate acceptance of one or the other will depend upon the 
character of the politicians off the country. “But the politician 
fights for votes as the businessman fights for profits. . . <... « 
Only a system of highly organised parties can secure that those who 
win votes by what they promise shall lose them by what they fail 
to do.” Itis doubtful, if Indian electorate can come up to this 
standard in foreseeable future. 


DEMOCRACY IN ADMINISTRATION 
IN INDIA 


Democracy means limited government and it has a chance of 
survival against threats from various quarters only if sufficient 
institutional safeguards are erected either within or outside the 
Constitution of the country. “Power corrupts and absolute power 
corrupts absolutely,” said Lord Acton and all safeguards are inten- 
ded to curb the tendency of corruptibility of untramelled. power. 
Of the various limitations suitable for constitutionalism, separation 
of powers, federalism, provision for enjoyment and safeguarding 
of individual liberty with independence of the Judiciary and a 
strong well-organised and autonomous local government are uni- 
versally accepted as the most important and effective. These are 
of very great significance in normal times but wherever democracy 
has failed or has been overthrown, it has been done under the 
cloak and pretence of emergency and as such the Constitution 
must impose restrictions on the declaration of emergency and 


1 K. B. Smellie, Our Two Democracies At Work, p. 62. 
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exercise of powers in such an eventuality. Above all, democracy 
is a way of life and the people must have an attachment for the 
same; they should be willing and prepared to preserve- and defend 
it against all kinds of assault. Failure of democracy has been 
remarkable in those countries where in spite of a well-codified 
Constitution, the people ha?e silently acquiesced in the adventurism 
of political manoeuvrists who have in a bid for extreme power 
pulled down democratic’ institutions; where popular vigilance is 
of high order as in England or the United States, periods of 
absolute power as during the Second World War or the economic 
emergency of the earlier thirtees, have been peacefully replaced 
by traditional constitutionalism. 


The Constitution of India h#s provided all the institutional 
safeguards referred to and it “aims at establishing a full-fledged 
democracy both in peaceful and emergent circumstances but the 
people living for a very long pericd under absolute goverr.ment 
have been so inert and acquiescent that there are grave dangers of 
their willingly submitting to efforts for suppressing democratic 
values and unless the people in power for the time being have 
a high regard for democratic institutions, India might lose her grow- 
ing democracy in no time. Democratic institutions were devised 
at a time when the extra-constitutional machinery of political parties 
had not come into prcminence but in modern times, parties play 
such a comprehensive and all-pervasive role in the political life-of 
a country that they are as much essential as they are potentially 
dangercus for the development pf a democratic set-up. In this 
respect, India has more serious hurdles to cross; for there is one 
great party in the country with an enormous and-inexhaustible fund 
of goodwill and it occupies “such an important position that if it 
chooses to inaugurate party authoritarianism, neither the people 
nor the very flexible Constitution of the country can hardly protect 
themselves. In the process of actual working of constitutional 
machinery, the safeguards for democracy have been very much 
enfeebled and the cry of emergency has impelled the average 
citizen to brook all inroads on his liberty and privileges. 


Separation of powers was regarded by Montesquieu as essential 
for the maintenance of irdividual liberty. It is curicus that he 
derived his inspiration frcm his acquaintance with the British 
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Constitution and his advocacy resulted in distrust of all holders 
of power. England in course of time has evolved the principle 
of Cabinet Government which has not only combined all categories 
of power with close inter-relationship, among various organs of 
government but has also concentrated control in the hands of 
a political party or, more accurately, Gf a handful of persons who 
constitute its leadership. As L.S. Amery said, ‘Where Montes- 
quieu went astray was in treating the division as one between 
the executive and legislative functions, abstractions bearing no 
relation to our political life. Parliament is not and has never 
been a legislature in the sense of a body specially and primarily 
empowered to make laws. The function of legislation while shared 
between King, Lords and Commons in Parliament assembled has 
always been predominantly exerciged by Government which indeed 
has never allowed Parliament as such to take any initiative in one 
of its most important fields, that of finance. The main task of 
Parliament is still what it was when first summoned, not to legislate 
or govern but to secure full discussion and ventilation of all matters, 
legislative or administrative, as the condition of giving its assent to 
bills whether introduced by the Government or private members 
or its support to Ministers,” Political democracy rested on 
omnipotence of the legislature simply because the citizens through 
their right to vote sent their own representatives to this body to 
reflect their opinions and points of view. Not only the Cabinet 
has practically superseded the legislature in all countries but the 
electorate has also lost its importance altogether. For “each 
extension of franchise has increased the power of major political 
parties.”? “The political significance of the vote has diminished 
with each extension of the franchise. So also has the importance 
‘of the member of Parliament. Moreover .. vv vu. as the adult 
population has by successif'e franchise Acts acquired the vote, 
the powers of the Parliament have steadily declined.”3 This trans- 
formation of inter-relationship between the executive and the 
legislature has juxtaposed the democratic institutions and if political 
democracy has fallen into disrepute today, this is because of the 


1 L. S. Amery, Thoughts on the Constitution, pp. 11-12. 
2G. W. Keeton, The Passing of Parliament, p. 56. 
3 Keeton, op. cit., p. 58. 
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helplessness of the electorate and of their representatives in Parlia- 


ment to effect any change whatsoever against the wishes of the 
party in power. 


The Cabinet as such fs now the centre of the democratic machi- 
nery. Besides subordinating the voice of the Parliament to its 
own dictation, it has also appropriated-a good deal of legislative 
powers through its right, of enacting subordinate and delegated 
legislations. Most of these laws are again immune from judicial 
scrutiny and even if some of them may be challenged and negatived 
by the judiciary, the powers of appointment and removal of the 
Judges exercised by the Cabinet make it impossible for the consti- 
tuted judiciary of the land to stand against the omnicompetent 
government. When the Cabingt is known to be nothing other 
than the bosses of a particular political party, concentration of all 
powers in their hands becomes a serious menace to the working 
of democratic institutions. “Today in Great Britain, we live on 
the edge of dictatorship. Transition would be easy, swift and 
could be accomplished with complete legality.”’* Even an American 
Statesman, Senator Kefauver says, ‘“The British system can permit 
a degree of personal government more easily than our own, no 
matter what the practice may have been .. «+. . .. Exceptionally 
:strong, powerful and persuasive leadership could achieve a degree 
of control of British Government more easily than this could be 
done in the United States with its division of powers.”? How—~ 
easily can the Cabinet government be transformed into a naked 
personal dictatorship was proved in Germany, when the Reichstag 
‘by enacting the Enabling Act had legally superseded the Weimar 
‘Constitution. Thus if separation of powers was a safeguard 
against authoritarianism, it'has ceased to exist in modern times. 


There is a close parallel between England and India; besides, 
‘there is a party system in India which vests overwhelming superiority 
4n one party and its leadership. A Government of England is 
always, and more specially since the Second World War, afraid 
of an effective challenge and defeat by the Opposition and this 
‘awareness exerts a sobering'influence on their conduct and activities. 

1 Keston, ibid, p. 33. 


2 E. Kefauver’s Essay on “‘Fxecutive and Congressional Liaison” in 
Annals of American Ac demy, Sept., 1953. 
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A high degree of political consciousness of the people and an alert 
and vigilant Press are other guarantees against government of the 
day riding rough-shod over public opinion. Within the parlia- 
mentary organisation itself, a permanent and non-political House 
of Lords gives vent to opinions and criticisms which are of very 
great significance both by reason of its cemposition and of absence 
of any party whip. In India, none of these checks are available. 
There is no effective Opposition in the courftry and the few members 
sitting opposite to the Government Benches are s0 much divided 
among themselves and are so Sure of not being able to shake, far 
less remove, the Cabinet that they display a sense of irresponsible 
obstruction out of sheer desperation. The Cabinet does not feel 
impelled to lay all its cards on the table; as no change can be en- 
forced on the Cabinet by the Parliament, discussions are abbreviat- 
ed and prolonged deliberation is derided as wastage of time. Even 
laws are being haphazardly drafted and several High Courts have 
scathingly criticised the bad form of laws made by the Indian 
legislatures of today. The Council of States being an elective 
chamber has no independence of approach on account of frequent 
use of party whips. Because the entire Council was elected in 1952, 
it was a faithful reproduction of party composition of the State 
Assemblies but retirement by drawing of lots was not based on 
party basis and the Congress managed to bring in more members 
than it had originally in successive biennial elections. Both the 
chambers of Parliament are thus under full control of the Cabinet 
and there is absolutely no possibility of any challenge to the Cabinet 
supremacy from that quarter. 'T'he mass of citizens are inert and 
acquiescent; the sense of hero-worship which is both a national 
and religious characteristic of the country induces them to be tole- 
rant of everything that the respected leaders of the country do. 
Even the newspapers that have any importance in the Country are 
not in a position to follow an independent policy; for all of them 
were started during the struggle for freedom and as they have been 
accustomed to uphold the Congress point of view for so long a time, 
it is impossible for them to get out of the groove for any other 
consideration. Of late, there has been a menacing intermixture of 
Press and high financing in India. As high financing all the world 
over works hand in glove with the government of the country, 
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the Press is not inclined to follow a different course. With a 
Congressman as the President of the country, there are Congress= 
men as Governors of almost all the States; when the same Congress- 
men are also in the Cabinets of the Union and in all the States, 
and they have overwhelming majorities in corresponding legis- 
latures to lend them perpetual support, identification between’ 
the State and the Party becomes complete. The only hope in such a 
desperate situation lies in the character, patriotism and democratic 
sense of leaders who are in charge of the Congress organisation. 


The Congress has been shown to be a closed party; its mem- 
bership is rather limited to an elite. The top leadership has a very 
.high sense of constitutionalism but in a vast country like India,- 
there is a tremendous lag between “what the top wants to be done 
and what is actually done by the rank and file. In fact, there has 
been so much interference by. the Congressmen including legislators 
with the working of the machinery of administration that several 
circulars have been issued by the Congress Working Committee” 
against it. Even the judiciary has punished many high ranking 
leaders of the country for interfering with the administration of 
justice. Of late, there has been a feeble advocacy for introducing 
some sort of a spoils system for making the bureaucracy subservient’ 
to the party government of the day and as the Constitution provides: 
enormous safeguards against politicalisation of the services, an® 
increasing number of high paid jobs are being so constituted as to’ 
circumvent the constitutional requirements. The Cabinet derives 
its support from the party and for its own purposes it command¢' 
the party machinery. But as the party in a huge country like India* 
can only be faintly controlled and again as the party has a tremen-” 
dous legacy of popular support and goodwill, future of democracy” 
in India lies within the close preserve of the Congress. Individuals” 
have at times set very lofty traditions. Sir Sanmukham Chetty’ 
resigned his Finance Ministership because “in the context of the” 
independence which our country has obtained and in the context: 
of the parliamentary institutions which we have begun to work, 
we must set absolutely the highest standards of integrity in public” 
life.’*3 Sir Sanmukham had withheld some cases from the Income- 
tax Investigation Commission and as this step was adversely com- 


1 Indian Parliament Debates (1948), August 10, 1948. 
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mented upon in the Parliament, he came forward voluntarily with 
his resignation. On this occasion, the Prime Minister said, “The 
Government ought to live in the full blaze of publicity and apart 
from certain secrets, their activities snust be completely public, 
open to public questioning and public condemnation.” Mr. 
T.T. Krishnamachari in 1958 and Mr. A. P. Jain in 1959 thus 
resigned when their policies and actions were challenged in the 
Parliament. Mr. Menon, however, stuck to his guns and when 
pressed by the opposition to resign retorted that a Minister was 
appointed not by the opposition but by the Prime Minister. He was 
forced to resign in late 1962. There have been many other 
cases where wild allegations have been made against individual 
Ministers of tlhe Union and of some of the States. 

When India became independent in 1947, the leaders who 
had played leading roles in the country’s struggle for indepen- 
dence not only assumed powers of governance but also entered 
the Constituent Assembly tc frame a Constitution of India. 
Leaders like Jawaharlal Nehru, Rajendra Prasad, Vallabhbhai 
Patel, Abul Kalam Azad, Asaf Ali, Govindbhallabh Pant and 
others were all-India celebrities whose names evoked respect 
and loyalty throughout the country. With their demise, leader- 
ship of the Congress has fallen into the hands of persons who 
constitute the second or third generation of leadership many 
of whom are entirely unknown beyond the narrow circles and 
areas in which they live and move. Even the office of the 
Congress President and membership of the Congress Working 
Committee which had been manned by front-rank leaders of the 
nation in the past have passed into the hands cf comparatively 
unknown or less known persons. ,Inspite of this deterioration in 
the national standing of the top leadership of the Congress, the 
organisation still carries .Qn in its old ways as if nothing has 
happened in the meanwhile. In olden days, the control wielded 
by the central leadership over their State counterparts was more 
due to their national standing and personalities and less due to 
their official position. Today, the central leaders attempt to control 
the States through orders or fiats in exercise of their official position 
and powers. It is therefore a matter for apprehension if democracy 
will remain safe in the hands of these new leaders who have not 

1 Ibid. 
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been tried in the crucible of freedom struggles waged for freedom 
and democracy in India, It is time that patriotic parties build 
up second and third lines of leadership well in advance to replace 
the old guards. Thus separation of powers does not exist in India 
and the party has exerted such an integrating influence that 
‘concentration of powers ineone political and administrative centre 
has replaced any possible safeguard against governmental and party 
tyranny. . 


Federalism was accepted in the United States as the most 
effective weapon for curbing the potential tendency of the General 
‘Government for violating the sacred rights of the States, each of 
which was already a distinct entity and was unwilling to sacrifice 
more powers than what was absolutely necessary for building up a 
sufficiently powerful common government. It was necessarily a 
conservative arrangement; it sought to perpetuate the territorial 
divisions of the moment with super-imposition of political respon- 
sibilities. But in India, federalism was an expedient for not building 
up a common government with limited powers and not for guaran- 
teeing freedom of action to the units over as wide a field as possible 
but to integrate the whole of the country then ruled by various types 
of administration and to accommodate the centrifugal tendency of 
the Muslims and the centripetal tendency of the Hindus within 
a common integrating mould. Thus the purposes were entirely 
different. In the United States, diversities were recognised and 
perpetuated through the Federal Union; in India, they were looked 
upon as non-essential and their ruggedness was whittled down 
through the imposition of a unity in diversity which was expected 
to dominate the political set-up in the long run. “ The Government 
of India was absolutely unitary till 1937 and quasi-federal till 1947 
but the federal structure erected through the Constitution has 
imparted such a degree of centralism that the leadership and, to 
some extent, the supremacy of the Central Government continues 
intact and it is impossible for the States to operate even as non- 
substantial checks on the powers and authority of the Union 
Government. ‘The States retain and enjoy their autonomy so 
long as the Union does not choose to repudiate it; once there is 
a need for superseding or restricting it as in the case of implementa- 
tion of the Five-Year Plan, the States have no other alternative 
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than to meekly submit to it. The United Front Government of the- 
Patiala and East Punjab States Union started asserting their 
independence from Central control in respect of matters coming 
under the States’ jurisdiction and the gonsequence was that the- 
Union Government introduced President’s rule in that State in 1953: 
and brought it in line with others. Fhe dismissal of the Kerala 
Ministry in July 1959 underlines the same conclusion. The States 
themselves are also hesitant about laying emphasis on their own 
status. Federalism has thus not served the purpose of being 
a limitation on state authority; on the other hand, it acts as a 
stimulant to the Union Government to exercise its powers in regions 
where the Constitution had deliberately excluded their jurisdic-- 
tion. This constitutional federalism also loses its significance 
when one takes into consideration political centralism as introduced: 
by the Congress being in power every where under the direction 
and control of, the Central Parliamentary Board. Excessive: 
assertiveness in the constitutional domain might bring on the heads 
of the State Governments political penalties and this is sufficient to - 
discourage even the most courageous federalist. It is a human 
weakness that all principles and logic can be abjured for the sake“ 
of saving one’s career and this is exactly what Congress Governments. 
have done to the principles of federalism in India. If concentration 
of powers in the hands of the Union Cabinet made its authority: 
more intensive, neglect of federalism has made it very much 
extensive as well. 


In face of this plenitude of powers in the hands of the Cabinet, 
individual liberties can hardly possess any significance, if the per-- 
sons in power do not have a kind eye towards their maintenance, . 
“The very purpose of a Bill of Rights was to withdraw certain 
subjects from the vicissitudes of political controversy, to place them: 
beyond all reach of majorities-and officials and to establish them as: 
legal principles to be applied by the courts. One’s right to life,. 
liberty and property, to free speech and free press, freedom of: 
worship and assembly and other fundamental rights may not be: 
submitted to vote; they depend upon the outcome of no elections.’ 
This dictum of a Judge of the United States Supreme Court raises 
the rights to a super-governmental pedestal, makes them immune 


a a Justice Jackson inthe Virginia State Board of Education vs. Barnett. 


Digitized by PPRACHIN, SOA 


DEMOCRACY IN INDIA 589 


‘from regulation with the help of command over ballot boxes and 
css in the Judiciary the powers of safeguarding them from assaults 
from politicians and administrators. This view is in accord with 
the judgment of the Supreme Court of India in the case Golakhnath 

and another vs. the State of Punjab (1967) in which the Court has 
enunciated the theory of transcendental rights and declared the 
fundamental ‘rights unalterable and unamendable even by the 
Parliament. But “the newest of all constitutions, that of India, 
first assures the rights of man by specifying certain things which 
the Sovereign may not do and goes on to specify others all of 
the kind called social service, which the Sovereign must do.” 
It is difficult to locate sovereignty in a federal state specially 
when it is a Republic and it possesses a Cabinet form of govern- 
ment. Anaiysed to the very essence, it means that the Parliament 
has the power of determining the extent of abridgement of indivi- 
dual rights and as this Parliament is dictated by the Cabinet, which 
derives its power from the vote, and the party organisation behind 
it, rights of man in India are not outside poiitical controversies 

.and are not free from the influence of the vote. Rights to life 
and liberty are circumscribable by an ordinary law of the Parlia- 
ment enacted with the votes of a commandered majority and this 
has been done by the enactment and continuance of the Preventive 
Detention Act. The rights of free speech, expression and press 
are curtailed by the Press (Objectionable Matter) Act, 1951 
(Act LVI of 1951) which was enacted “‘to provide against the 
printing and publication of incitement to crime and other ob- 
Jectionable matter.” Section 3 of this Act defined “‘objectionable 
matter” in such a comprehensive language that there is hardly 
anything which may not come under its purview and the powers 
of Government extend from demanding security from a Press to 
:pre-censorship of publications. Other rights have been similarly 
restricted through the Public Safety Acts enacted and enforced in 
.different States. The severity of these legislations lies in either 
rthe limiting or ousting of the normal jurisdiction of the Courts 
from cases arising out of their implementation, unless the superior 
‘Courts choose to exercise their power of issuing prerogative writs. 


1 G. M. Young, Essay on the ‘‘Future of British Parliamentary Govern- 
ment”’ in Parliament : A Survey, edited by Lord Campion. 
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The executive government has thus stampeded the legislatures to 
clothe it with extraordinary powers and to make their exercise a 
privileged matter even outside the normal functioning of the judicial 
organ. The Supreme Court and the State High Courts have 
not reconciled themselves to this usurpation and negation of judi- 
cial authority and as such the executive government has come in 
for trenchant criticism in their hands. Butit is an accepted pro- 
position that in a conflict between the executive and the judi- 
ciary, the former has an assured victory and as such judicial 
restraints are of no avail in interposing a check on governmental 
arbitrariness. 


Whether it is separation of powers, federalism or codified rights, 
they are of some consequence in conditions of normalcy but in 
India, even normal conditions wre very much favourable for the 
Cabinet or, in another sense, party dictatorship. But an attempt 
for supplanting democratic institutions arises only in times of 
emergency and wherever the Proclamation of Emergency depends 
upon a unilateral decision of the executive only, there democracy is 
exposed to grave peril.* It is now an accepted proposition among 
constitutional jurists that an emergency should be declared by the 
legislature and the executive acting concurrently, there should be¢ 
a definite time limit for the continuance of an emergency and that 
the Rule of Law should be restored in its full potentiality the 
moment this emergency is declared to have lapsed in respect of things 
done or left undone during the period of emergency. Where elaborate 
provisions in this regard are made by the Constitution, there emer- 
gencies are not likely to act as a transition from democracy to 
dictatorship. In India, the President has the power of issuing 
and revoking a Proclamation of emergency presumably on the 
advice of his Council of Ministers but its continuance beyond a 
period of two months is subject to affirmative resolutions passed 
by each House of Parliament and once this is done, the Parliament 
is powerless about its termination; the emergency will continue 
indefinitely till the Cabinet chooses to advise the President to 


1 It is admitted by the Supreme Court that the Defence of India Act 
and Rules made thereurder violate the Fundamental Rights of the citizen 
but that the Courts are unable to enforce the same because of the Presi- 
dential order suspending the’ enforcement of Right to personal liberty during 
émergency period. 
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terminate it. This is undoubtedly a risky provision of the Consti- 
tution. Both Houses of Parliament have Congress majority and 
they are subject to party whips controlled by the Cabinet. If the 
Cabinet chooses to assume dictatorial powers, the Parliament can 
have no effective check against it; on the other hand they might 
acquiesce in it simply becauge it holds out the prospects of prolon- 
gation of the normal life of Parliament beyond five years and as 
politics is now a career and no one wants to face the risks and 
costs of elections, this possibility is not a small temptation for 
careerists. As Friedrich says, “In view of parliamentary depen- 
dence on executive leadership under the Cabinet system, no real 
check is provided against arbitrary abuse of this discretionary 
power.”! There may not be strong objections against exercise 
of these powers in face of national misfortunes like a war or external 
aggression. The Cabinet is looked upon by the people as the 
agency for maintaining security of state and they may exercise 
unlimited powers when the nation is in danger. But since “internal 
disturbance’ is also one of the causes for proclamation of emergency, 
there is grave danger of security of state being confused with 
security of party in power. As such an improper transaction is not 
expected to be resisted by the rank and file of the party, it is an 
incalculable risk of gigantic proportions. ‘‘In view of the fact that 
all stand to gain by a common party victory, there is no reason to 
suppose that the rank and file will be any less complacent than 
their leaders tend towards abuses . . . . . » . . Where common party 
interests are at stake, it is clearly unrealistic to rely on a Govérn- 
ment-controlled majority in the legislature.” 


Since 1950, there has been only one occasion in India for 
declaring emergency on the national plane under Article 352. That 
was in October 1962 when our country was exposed to a massive 
invasion of our northern borders by the. Chinese. The proclamation 
continued to be in force till July 1, 1967 when it was lifted 
from all parts of the country except the border areas. The President 
has liberally exercised the power of suspending State Governments 
in exercise of his emergency power in the State’s sphere in accord- 
ance with the provisions of Article 356. This was first exercised 


1 C.J. Friedrich, op. cit., p. 583. 
2 Quoted in Jbid., p. 582. 
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,in respect of the State of Punjab where the Congress party was 
.in absolute majority but thire was an internecine conflict between 
two rival factions of the Party led by Dr. Gopichand Bhargava 
and Mr. Bhimsen Sachar. The Congress Working Committee 
strove to bring about a rapprochemvnt between the two factions 
,but when their attempts did not succeed, the Committee passed a 
resolution declaring the necessity of introducing President's rule. 
This resolution was immediately fotlowed by President's Pro- 
clamation suspending the provisions of the Constitution in respect 
of that State. It was a case of party exigencies forcing the hands 
of the President for declaring an emergency. The second instance 
«of suspension of the Constitution in the State of Patiala and East 
Punjab States Union in 1953 was a little more objectionable. In 
the election of 1952, the Congress failed to secure a majority but 
.still formed the Government #s the single largest party. It was 
ousted by a vote of no-confidence and the Opposition formed the 
. Government in coalition with the United Front. This was the 
.first non-Congress Government in Republican India and as such, 
there were frequent conflicts between the Union Government and 
this State Government. At last when election of nine members 
of the State Assembly including that of the Chief Minister and two 
„other Ministers was invalidated by the Election Tribunal in. 
February, 1953, the then Ministry tendered resignation. There 
were still 51 members in the Assembly broken up as United Front— 
25, Congress—21, Communists—3 and Independents—2 and they 
„could have easily formed a workable Government pending bye- 
elections for the invalidated seats. It was not only in PEPSU 
„that so many invalidations had taken place; this had happened in 
many other Statzs and nowhere else it was considered appropriate 
to suspend the. Constitution. The President took over administra- 
stion of the State on the 4th March, 1953 and the Union States 
Ministry in its Annual Report for the year 1953-54 submitted to 
:the Parliament says that it was “intended: to restore normal condi- 
tions in the State and purity of administration and services so 
«that the general elections may be held in absolutely free atmosphere 
and the people of the State given an opportunity of exercising their 
votes in a free, unfettered and impartial manner.” ‘These are not 
sufficient grounds for having resort to emergency provisions of the 
Constitution. The Constitution was restored soon after the elec- 
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ions of 1954, when the Congress came with an absolute majority. 
We have already referred to the dismissal of the Communist Ministry 
in Kerala in July 1959, a Ministry which fully enjoyed the confi- 
dence of the Assembly. e¢ 

In Madras, the Congress failed to secure a majority in 1952 
and the State was threatened with an interim President’s rule 
pending a dissolution and fresh election soon after. This threat was 
enough for successful installation and Continuance, of a minority 
Congress Government. In Travansore-Cochin, the Congress 
Government was ousted on a confidence motion being refused by 
the combined Opposition of the united front of Leftists and the 
‘Travancore Tamilnad Congress passed on the 23rd September, 
1953. The Rajpramukh did nat observe the constitutional pro- 
priety of consulting the Opposition if any one of them was willing 
‘to shoulder the responsibility of forming a Government and took 
the hasty step of dissolution. This was bitterly criticised by the 
‘Opposition leaders. The dissolution took place on the 26th 
September, 1953 but ruffled by the criticism of the Opposition, the 
“Travancore-Cochin Government came forward with a post-facto 
justification in a Press Note on the 10th October, 1953 which said, 
“The practice of appealing to the people against the vote of the 
legislature is well-known. As Canning said long ago, ‘I defy your 
majority. 1 shall appeal to the people.’ In such a case, there is no 
need for a Government to resign until and unless it is defeated at 
‘the polls.’”’2? It went to cite an opinion of Sir William Ivor Jennings, 
the then Vice-Chancellor, Colombo University on this question. 
Jennings said, “It is perfectly constitutional for a popular Ministry 
to continue in office and to seek the verdict of the people, even 
though it may not have been able to get a vote of confidence in the 
‘legislature.”’? Both these opinions are highly deceptive; for Cong- 
:ress had only 44 seats ina House of 108 members and it had formed 
a coalition with the Travancore Tamilnad Congress which had 9 
‘members. When there was defection of the T'TNC, it was more 
.constitutional to see if another coalition was feasible, for the 
Ministry was not popular in the democratic sense and jit had no 
‘right to force dissolution. As a minority, the Congress had assumed 


1 Proclamations under Article 356 have upto 1967 been issued in respect 
.of Andhra Pradesh, Kerala. Orissa, Punjab, Haryana and Rajasthan. 


2 Ibid. 
3 Kessigns Archives, p. 13490. 
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office with full awareness of the possibility of expulsion on a vote 
of no-confidence. Dissolution did not improve matters as the 
following table will show :— 


Results of Elections of 1952 and 19542 


Party Seats I Seats in 
1952 @ 1954 
ue 2x OG rs is EPSON re 

Congress ” 44 45 
TTNC 9 12 
Praja Socialists 12 19 | 
Communists 25 23] United 
Revolutionary Socialist Party 6 9} Front 
Kerala Socialist Party A 3 | of 
Independents „ 11 6} Leftists 

Total 108 117 


Inspite of this clear verdict of the electorate, the question of intro- 
ducing President’s rule was mooted, as the Praja Socialists did not 
agree to form a coalition Government either with the Congress 
or with the Communists and their supporters. The Congress 
Parliamentary Board at last rightly decided that “as elections showed 
a lack of confidence in the Congress, it shall not form Government”, 
The Rajpramukh was therefore compelled to accommodate as 
his Chief Minister the same leader of the Praja Socialist Party 
to whom he had refused an interview on the 23rd September, 
1953. Itis for Sir Ivor Jennings to say now what would have been 


the fate of the Rajpramukh had he been dependent upon the 
legislature for his office. 


‘These instances are proof positive about the contention that 
emergency provisions of the Constitution may at times be used for 
party purposes and there is a risk of the Parliament playing the role 
of second fiddle to the Cabinet manoeuvres. In such a develop- 
ment the President is the only saviour of the Constitution as its 
ultimate guardian but it is very doubtful if he will be of much 
use when he is of the same party as his Cabinet, specially when his 
fate lies at the disposal of the Parliament, If the Kerala case is 
any indication, the President will also ditto the policy of the 


1 Statesman (Calcutta), Daily Edition, October 13. 1953. 
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Cabinet. Hitherto provisions of Article 356 of the Constitution 
were being regarded as safety-valve for running a pattern of uniform 
administration throughout the country through the- mechanism 
of President’s Rule. Thepe were hardly audible complaints against 
the use of this Article except in the case of Kerala in 1959 when the 
majority government of E.M. S. Namboodiripad of the Communist 
Party was forcibly replaced by the President's Rule. But with 
the capture of power by parties other than the Congress in 
some of the States after the general elections of 1967 and 
continuance of Congress nominees in the position of Governors 
and with a Congress Cabinet in the Union and a Congress 
nominee as President, the parties in opposition in the Parliament 
have started suspecting the motives of the Union Government 
in regard to the application of the provisions of Article 356. 
It isapprehended that just as hon-Congress leaders opposed the 
proclamation under Articje 356 in Rajasthan in 1967 by violent 
demonstrations, other States governed by parties other than the 
Congress, if subjected to President’s Rule under Article 356, may 
do likewise. It is unfortunate that the necessary provision of 
Bundesexekution which is so essential in any federal State should 
have evoked so much suspicion in the changed circumstances 
of India. This calls for circumspection by the Union at the time 

of appointment of Governors of States and Proclamation of 

President’s Rule under the provisions of Article 356 in order that 

occasions are not created for challenge against the powers of the 

Union and consequent weakening of the central authority in India. 

Proclamation under Article 359 will oust the jurisdiction of the 

Courts during the period of emergency and if the Cabinet fortifies 

itself with an Act of Indemnity, unconstitutional acts are saved from 

prospective judicial scrutiny also. Thus democracy in India is 

in a very weak position against attacks from the President, the 

Cabinet or the Parliament and as the people have no keen sense of 

political consciousness, the future of the country lies entirely in the 

custody of the Congress Party. 

It is a cruel dispensation of destiny that India was in condi- 
tions of emergency when she obtained her freedom and there was 
no abatement in their severity even when the Republic was inau- 
gurated two and half years later. _ This had created very unfavour- 
able circumstances for the operation of a political democracy and 
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as such, restrictive and arbitrary legislations could not be reviewed 
in proper perspective. Again, the Congress on account of its 
glorious past feels inclined, and it is not opposed in this regard, 
to introduce fundamental economic, sogial and moral reforms, for 
which it was agitating during the period of freedom struggle. 
‘These reforms are not all overdue dr universally accepted as 
desirable at the moment but as there is hardly a strong Opposition 
to make its influence felt, the party in power has got an unfettered 
scope for leaving its mark of creative craftsmanship in all sectors 
of national life. Need for this multilateral development of the 
nation has brought in its train a measure of regimentation which is 
hostile to diversities of approach. 


Pandit Jawaharlal Nehru hag once said, “The Constitution is 
after all some kind of legal body given to the ways of Governments 
and the life of a people. A Constitution, if it is out of touch with 
the people’s life, aims and aspirations becomes rather empty; if 
it falls behind those aims, it drags the people down. It should be 
something ahead to keep pcople’s eyes and minds upto a certain 
‘high mark.” This is obviously an idealistic view of the nature of 
a Constitution but in this approach, there is something implicit 
and unexpressed. If the Constitution is to be compared with the 
People’s “aims and aspirations”, there must be some reliable and 
dependable criteria for definitely determining them. If the Govern- 
ment is to find out what these are and if they are to twist the 
“legal body” to conform to “‘the waystof Governments”, funda- 
mentality of the legal framework is exposed to the risk of repudia- 
tion. It is therefore the solemn duty of the people to keep the 
“Government confined within constitutional limitations for realisation 
of their aims and ‘aspirations and it.is equally an obligation of the 
‘Government to treat the people as the end of all state Organisations 
and activities. Democratic Constitutions are no guarantees for the 
accomplishment of democratic values; for “a Constitution is only 
an organisation of men and women. Its character depends upon 


the character of the people engaged in governing and being gover- 
ned”. Thus in ultimate analysis, it is the man that matters and 
inot the Law. 


1 Constituent Assembly Debates (1948), November 8, 1948. 
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c 
INDEPENDENCE PLEDGE OF THE INDIAN NATION* 


(Taken on the 26th day of January every year from 1930 
till the inauguration of the Republic in 1950) 


WE BELIEVE THAT IT IS THE INALIENABLE RIGHT OF 
THE INDIAN PEOPLE, AS OF ANY OTHER PEOPLE, TO HAVE 
FREEDOM AND TO ENJOY THE FRUITS OF THEIR TOIL AND: 
HAVE THE NECESSITIES OF L{FE, SO THAT THEY MAY HAVE 
FULL OPPORTUNITIES OF GROWTH. WE BELIEVE ALSO 
THAT IF ANY GOVERNMENT DEPRIVES A PEOPLE OF 
THESE RIGHTS AND OPPRESSES THEM THE PEOPLE HAVE 
A RIGHT FURTHER TO ALTER IT OR TO ABOLISH IT. 
THE BRITISH GOVERNMENT IN INDIA HAS NOT ONLY 
DEPRIVED THE INDIAN PEOPLE OF THEIR FREEDOM BUT 
HAS BASED ITSELF ON THE EXPLOITATION OF THE MASSES,. 
AND HAS RUINED INDIA ECONOMICALLY, POLITICALLY, 
CULTURALLY AND SPIRITUALLY. WE BELIEVE THERE- 
FORE THAT INDIA MUST SEVER THE BRITISH CONNECTION. 
AND ATTAIN PURNA SWARAJ OR COMPLETE INDEPEN- 
DENCE. i 


India has been ruined economically. The revenue derived 
from our people is out of all proportion to our income. Our 
average income is seven pice (less than two pence) per day, and 
of the heavy taxes we pay, 20% are raised from the land revenue 
derived from the peasantry and 3% from the Silt Tax, which falls 
most heavily on the poor. 


Village industries, such as hang, spinning, have been destroy- 
ed leaving the peasantry idle for at least four months of the year 
and dulling their intellect for want of handicrafts, and nothing 
has been substituted, as in other countries, for the crafts thus 
destroyed. 

Customs and currency have been so manipulated as to heap 
further burdens on the peasantry. British manufactured goods 
constitute the bulk of our imports. Customs duties betray clear’ 
partiality for British manufactures and revenue from them is used: 
HOS 

*Taken from the Autobiography of Jawaharlal Nehru, p. 612.. 
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not to lessen the burden on the masses but for sustaining a highly 
extravagant administration. Still more arbitrary has been the 
manipulation- of the exchange ration which has resulted in mil- 
lions being drained away from the country. 


Politically, India’s status has never been so reduced as under 
the British regime. No reforms have given real political power 
10 the people. Tallest of us have to bend before foreign autho- 
rity. The rights of free expression of Gépinion and free associa- 
tion have been clenied to us, and many of our countrymen are 
compelled to live in exile &broad and cannot return to their 
homes. All administrative talent is killed, and the masses have 
to be satisfied with petty village offices and clerkships. 


Culturally, the system of, education has torn us from our 
moorings, and our training has made us hug the very chains that 
bind us. 


_ 


Spiritually, compulsory disarmament has made us unmanly, 
and the presence of an alien army of occupation, employed with 
deadly effect to crush in us the spirit of resistance has made uS 
think that we cannot look after ourselves or put up a defence 
against foreign aggression, or even defend our homes and families 
from the attacks of thieves, robbers, and miscreants. 


WE HOLD IT TO BE A CRIME AGAINST MAN AND GOD 
TO SUBMIT ANY LONGER TO A RULE THAT HAS CAUSED 
THIS FOUR-FOLD DISASTER TO OUR COUNTRY. WE RECOG- 
_NISE, HOWEVER, THAT THE MOST EFFECTIVE WAY OF 
GAINING OUR FREEDOM IS NOT THROUGH VIOLENCE. WE 
WILL THEREFORE PREPARE OURSELVES BY WITHDRAW- 
ING, SO FAR AS WE CAN, FROM ALL VOLUNTARY ASSOCIA- 
TION FROM THE BRITISH GOVERNMENT, AND PREPARE 
FOR CIVIL DISOBEDIENCE, INCLUDING NON-PAYMENT OF 
‘TAXES. WE ARE CONVINCED THAT IF WE CAN WITH- 
DRAW OUR VOLUNTARY HELP AND STOP PAYMENT OF 
TAXES WITHOUT DOING VIOLENCE, EVEN UNDER PROVO- 
CATION, THE END OF THIS INHUMAN RULE IS ASSURED. 
WE THEREFORE HEREBY SOLEMNLY RESOLVE TO CARRY 
OUT THE CONGRESS INSTRUCTIONS ISSUED FROM TIME 
TO TIME FOR THE PURPOSE OF ESTABLISHING PURNA 
SWARAJ. ` 
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APPENDIX 2 


[1 
OBJECTIVES RESOLUTION OF THE INDIAN 
CONSTITUENT ASSEMBLY 


(Introduced by Pandit Juwaherlal Nehru on the l3th 
December, 1946 and passed by the Constituent Assem- 
bly on the 22nd January, 1947) 


THIS CONSTITUENT ASSEMBLY DECLARES ITS FIRM 
AND SOLEMN RESOLVE TO PROCLAIM INDIA AS AN 
INDEPENDENT SOVEREIGN* REPUBLIC AND TO DRAW UP 
FOR HER FUTURE GOVERNANCE A CONSTITUTION : 


WHEREIN the territories that now comprise British India, 
territories that now form the Indian States, and such other parts 
of India as are outside British India and the States as well as such 
other territories as are willing to be constituted into the Indepen- 
dent Sovereign INDIA, shall be a UNION of them all; and 


WHEREIN the said territories, whether with their present 
boundaries or with such others as may be determined by the 
Constituent Assembly and thereafter according to the LAW OF 
THE CONSTITUTION, shall possess and retain the status 6X 
autonomous units together with residuary powers and exercise 
all powers and functions of government and administration Saye 
and except such powers and functions as are vested in or assigned 
fo the Union, or as are inherent or implied in the Union or result- 
ing therefrom; and ¥ 


WHEREIN all power and authority of the SOVEREIGN 
INDEPENDENT INDIA, its constituent parts and organs of gov- 
ernment, are derived from the people; and 


WHEREIN shall be guaranteed and secured to all the people 
of India justice, social, economic and political: equality of status, 
of opportunity and before the law : freedom of thought, expres- 
sion, belief, faith, worship, vocation, association and action, sub- 
ject to law and public morality; and 


WHEREIN adequate safeguards shall be provided for mino- 
rities, backward and tribal areas, and depressed and other 
backward classes; and 
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WHEREBY shall be maintained the integrity of the territory 
of the Republic and its sovereign rights on land, sea and air 
according to justice and the law of civilised nations, and 


This Ancient Land attain its rightfu] honoured place in the’ 
world and make its full and willing contribution to the promotiom 
of world peace and welfare of mankind. - 
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